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ARTICLES 


Burden of Proof, Undue Hardships, and Other Arguments 
For The Student Debtor Under 11 U.S.C. § 523(a)(8)(B) 
Raymond L. Woodcock 


Debtors seeking the discharge in bankruptcy of student loans 
under 11 U.S.C. § 523(a)(8), and especially under subsection 
(B) of that statute, should be aware of certain arguments in 
their favor. Those arguments include these: that the burden of 
persuasion should remain upon the creditor throughout; that 
the standard of proof should be the preponderance-of-the- 
evidence standard rather than a standard requiring the debtor 
to demonstrate, with certainty, that his/her situation is 
hopeless; and that the burden of production is, for the most 
part, the creditor's as well. 

At the outset, the burden of production should require 
the creditor to demonstrate that the debt qualifies for the 
special treatment provided under § 523(a)(8). This showing 
requires a full presentation of dates and amounts at issue. 
Interpretation of the statute may also raise questions regarding 
the purposes of Congress where, for example, the creditor 
earns a profit from its loan-related activities, protects itself by 
requiring the debtor to purchase loan insurance, or violates 
federal law governing the loan statute does apply, repayment 
would impose a hardship of a type offensive to Congress if the 
debtor is not guilty of the abuse that Congress targeted; and 
that issue cannot be decided without a review of factors 
beyond the debtor's ability to repay. 

Numerous courts, including several circuit courts of 
appeals, have rendered opinions that demonstrate a mistaken 
concept of the proper judicial role vis-a-vis bankrupt student 
debtors. A split among circuits, and a concern for enlightened 
social policy, suggest that courts and financial institutions 
should adopt a more equitable and responsible position 
toward such debtors and toward the student loan programs. 





Minimum Compliance with Minimum Standards: Managing 
Trustee Conflicts of Interest 


David Harpool 


The author supplements his analysis of trustee conflict of 
interest law (appearing in a 1996 article of this Journal, The 
Sibley Hospital Case: Trustee and Their Loyalty to the 
Institution) by surveying how private colleges and universities 
manage trustee conflicts of interest. Analyzing 566 responses 
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interest law. In so doing, the author concludes that an 
alarming amount of private colleges and universities have 
failed to adopt adequate policies for managing trustee conflicts 
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policies help fend off litigation and protect trustees from 
public scandals. The author follows with recommendations 


on how colleges and universities can develop appropriate 
conflict of interest policies. 


NOTES 
The Title Bout: A Critical Review of the Regulation and 


Enforcement of Title IX in Intercollegiate Athletics 
CristaD. Leahy 489 


Institutional Review Boards, Research on Children, and Informed 
Consent of Parents: Walking the Tightrope Between Encouraging Vital 
Experimentation and Protecting Subjects’ Rights 


Robert J. Katerberg 545 








BURDEN OF PROOF, UNDUE HARDSHIP, AND 
OTHER ARGUMENTS FOR THE STUDENT 
DEBTOR UNDER 11 U.S.C. § 523(A)(8)(B) 


COPYRIGHT » 1998 RAYMOND L. WOODCOCK" 


INTRODUCTION 


Debtors frequently fail to assert, and courts frequently fail to consider, 
important factors that should inform any decision regarding the 
dischargeability in bankruptcy of student loans’ under 11 U.S.C. § 523(a)(8), 


and especially under subsection (B) thereof.’ This article explores several 
such factors.° 





* 


Columbia University B.A. (1979), J.D. (1982), M.B.A. (1983). Member (inactive) of bars 
of New York and New Jersey. Author, TAKE THE BAR AND BEAT ME (1991), BUREAUCRAT: SERVICE 
WITH A SMILE (1996). Pro se Plaintiff in well-known § 523(a)(8) case (see infra note 539-40 and 
accompanying text). See also <http://www.geocities.com/CapitolHill/Senate/3215> (author’s 
Website). The author wishes to thank the law librarians in Augusta, Erie, Providence, and 
Tacoma, and at the Universities of Colorado, Pittsburgh, and Southern Maine, for their 
assistance. 

1. Regarding the types of student loans and other aid available, see generally 28 U.S.C. 
Chapter 28 (Federal Higher Education Resources and Student Assistance), Subchapter IV 
(Student Assistance); 34 C.F.R. Title 34 (Education), Chapter VI (Office of Postsecondary 
Education, Dep’t of Education); THE COLLEGE BOARD, COLLEGE COSTS & FINANCIAL AID HANDBOOK 
1998 (18th ed. 1997); PAT ORDOVENSKY, FINANCIAL AID FOR COLLEGE (Peterson’s 1995). 
Regarding the types of federal student loan programs specifically, see infra note 183. 

2. References herein to sections of statute are to sections of United States Code, Title 11 
(the “Bankruptcy Code”) unless otherwise indicated. Section 523(a)(8) reads as follows: 

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this title 

does not discharge an individual debtor from any debt— 


(8) for an educational benefit overpayment or loan made, insured, or 
guaranteed by a governmental unit, or made under any program funded in whole or 
in part by a governmental unit or nonprofit institution, or for an obligation to repay 
funds received as an educational benefit, scholarship or stipend, unless— 

(A) such loan, benefit, scholarship or stipend overpayment first became 
due more than 7 years (exclusive of any applicable suspension of the repayment 
period) before the date of the filing of the petition; or 

(B) excepting such debt from discharge under this paragraph will impose 
an undue hardship on the debtor and the debtor’s dependents; 


Sections 727 and 1328(b) provide for discharge of debts under Chapters 7 and 13, respectively, 
of the Bankruptcy Code. 

3. A reader of the case law may note that some institutions have been especially active in 
student loan discharge litigation. For brevity, a few of those institutions are referred to herein 
by their acronyms, as follows: Higher Education Assistance Foundation (“HEAF”), 
Pennsylvania Higher Education Assistance Authority (“PHEAA”), New York State Higher 
Education Services Corporation (“NYSHESC”), The Education Resources Institute, Inc. (“TERI”), 
and Tennessee Student Assistance Corporation (“TSAC”). 
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Section 523(a) of the Bankruptcy Code provides that certain debts are not 
dischargeable in bankruptcy.* Subsection (8) of that section, in particular, 
provides for the nondischargeability of student loans.° More precisely, 
subsection (8)(A) provides that such loans are dischargeable if their 
repayment has been actually due for more than seven years, and subsection 
(8)(B) provides, in the alternative, that they are dischargeable if 
nondischarge would impose an undue hardship on the debtor and his/her 
dependents.° 

The statute raises two questions to which this article replies: first, which 
party must plead and prove dischargeability or nondischargeability and, 
second, what does such pleading and proof entail?’ The first question 
requires an allocation of the burdens of pleading, persuasion, and 
production of evidence. After providing historical background in sections 
I and Il, this article treats those three burdens in sections III, IV, and V, 
respectively. Sections VI and VII then examine the second question, 
addressing, respectively, the standard of proof that the burdened party must 
meet in order to carry its burden successfully, and certain aspects of the way 
in which current leading cases implement that standard. 

Although the following discussion will incidentally suggest certain 
improvements to statute and regulation, the primary focus of this article is 
upon proper interpretation of the statute as written, rather than upon some 
alternative form of statute. The arguments presented here do support the 


views that Congress acted emotionally rather than rationally in creating the 
student loan exception to discharge, that Congress has created and 





4. The debts declared nondischargeable by § 523(a) include, inter alia, some forms of the 
following: taxes (subsection (1)), debts incurred through by falsehood or incurred shortly before 
bankruptcy (subsection (2)), debts not listed on the debtor’s bankruptcy schedules (subsection 
(3)), debts arising from frauds and embezzlements (subsection (4)), alimony and support 
(subsection (5)), debts for willful and malicious injury (subsection (6)), governmental fines and 
penalties (subsection (7)), student loans (subsection (8)), debts arising from accidents caused 
while driving while intoxicated (subsection (9)), debts from prior bankruptcy filings (subsection 
(10)), penalties for fraud as a fiduciary at a depository institution (subsection (11)) or for failure 
to fulfill commitments to such an institution (subsection (12)), orders of restitution under Title 
18 (subsection (13)), debts incurred to pay taxes covered by subsection (1) (subsection (14)), 
other divorce-related debts (subsection (15)), condominium fees (subsection (16)), fees and 
expenses relating to 28 U.S.C. § 1915 (subsection (17)), and Social Security support debts owed 
to cities or states (subsection (18)). 

5. The statute refers to a variety of educational loans, benefits, and other amounts. 11 
U.S.C. § 523(a)(8) (1994). Except where indicated otherwise, this article refers collectively to 
all such loans, benefits, and other amounts by such shorthand terms as “student loans,” 
“educational loans,” or “educational debts.” Also, references herein to “schools,” “colleges,” and 
“universities,” and to educational “creditors” and “lenders,” are generally intended to include, 
broadly, any organizations that come within the scope of § 523(a)(8). See infra text 
accompanying note 71. 

6. 11 U.S.C. § 523(a)(8)(A) & (B). 

7. Although the focus here is upon subsection (B) of § 523(a)(8), the parallel relationship 
of (A) and (B) suggests that some observations herein may pertain to subsection (A) as well. 
This article points out some such instances of cross-application. 
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developed that exception in a counterproductive and sometimes inscrutable 
fashion, and therefore that § 523(a)(8)(B) should be rethought or repealed, 
as others have recommended;’ but those points and their implications are 
incidental for present purposes and have not been fully developed here. 
The primary goal of this article is, rather, to demonstrate, for the benefit of 
society as a whole and of student debtors in particular, and perhaps also for 
the competitive benefit of higher-quality schools, that the federal courts of 
appeals have almost unanimously misconstrued the statute in its present 
form. 


I. BACKGROUND: THE BANKRUPTCY DISCHARGE GENERALLY 


In 1787, when listing the powers that should reside in the federal 
government, the framers of the Republic deemed bankruptcy worth 
mentioning specifically. Few subjects were so named, and the others on 
that list—e.g., the powers to tax, to raise an army, to print money — are so 
significant as to suggest a fundamental importance for bankruptcy. 

Under the Constitution’s grant of power, Congress passed laws on 
bankruptcy in the 1800s,”° culminating in the Bankruptcy Act of 1898." 
According to a committee report describing that Act 


[ujnder this bill no assent is required from the creditors. If the debtor 
has acted dishonestly by committing certain acts forbidden in the bill 


he will not be discharged; if he has acted honestly he will be. The 
granting of a discharge is justified by a wise public policy.” 


That Act of 1898 “recognized formally . . . the overriding public interest in 
granting a discharge to ‘honest but unfortunate’ debtors [because] society as 
a whole benefits when an overburdened debtor is freed from the oppressive 
weight of accumulated debt.”** 

When the Bankruptcy Code of 1978" replaced the Bankruptcy Act of 
1898, a House Report remarked that “[t]he purpose of straight bankruptcy 





8. See, e.g., infra notes 356 (Code Review Project of National Bankruptcy Conference has 
recommended reinstatement of Chapter 13 discharge of student loans because, as a practical 
matter, discharge is generally unavailable to those who should receive it) & 404 (National 
Bankruptcy Review Commission has recommended repeal of § 523(a)(8)). 

9. U.S. CONST., art. I, § 8, cl. 4. See infra notes 550-51 (regarding constitutional questions). 

10. Charles Jordan Tabb, The Historical Evolution of the Bankruptcy Discharge, 65 AM. 
BANKR. L.J. 325, 344-62 (1991); Jeffrey L. Zackerman, Comment, Discharging Student Loans in 
Bankruptcy: The Need for a Uniform “Undue Hardship” Test, 65 U. CIN. L. REV. 691, 693-96 
(1997). 

11. Bankruptcy Act of 1898, ch. 541, 30 Stat. 544 (1898) (repealed 1978). 

12. H.R. REP. NO. 55-65, at 43 (1897) (incorporating H.R. REP. NO. 54-1228). 

13. Tabb, supra note 10, at 364. 

14. Pub. L. No. 95-598, 92 Stat. 2549 (1978) (codified as amended at 11 U.S.C. §§ 101- 
1330). 
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for [debtors under Chapter 7 of the Bankruptcy Code”) is to obtain a fresh 
start, free from creditor harassment and free from the worries and pressures 
of too much debt.” In 1933, and again in 1991, the Supreme Court 
forcefully affirmed that 


[t]his [fresh start] purpose . .. has been again and again 
emphasized by the courts as being of public as well as private interest, 
in that it gives to the honest but unfortunate debtor who surrenders for 
distribution the property which he owns at the time of bankruptcy, a 
new opportunity in life and a clear field for future effort, unhampered 
by the pressure and discouragement of preexisting debt.”” 


Courts have repeatedly stressed the overriding” importance of this “new 
opportunity in life” by indicating that it is intended to be fully effective” 
and complete;” that exceptions to discharge should be confined to those 
plainly expressed in the statute”? and should be narrowly or strictly 
construed against the creditor” (which accords with the statutory 
presumption in favor of granting the relief requested by the debtor’); that 
denial of discharge is intended to work against egregious conduct, not 
honest debtors; and that the reasons for denying discharge must be real 
and substantial, not technical and conjectural.” Work in the fields of 
economics, sociology, and psychology supports a continued belief in the 


wisdom, for society as a whole, of granting a fresh start to the floundering 





15. Although this article concentrates upon discharge of student loans under Chapter 7, 
discharge under Chapter 13 must also address many of the same issues. See infra note 44 and 
accompanying text (regarding Chapter 13). 

16. H.R. REP. NO. 95-595, at 125 (1977), reprinted in 1978 U.S.C.C.A.N. 5787, 6086 
{hereinafter cited as House Report 95-595]. 

17. Local Loan Co. v. Hunt, 292 U.S. 234, 244, 54 S. Ct. 695, 699 (1934) [emphasis 
supplied], quoted in Grogan v. Garner, 498 U.S. 279, 286-87, 111 S. Ct. 654, 659 (1991). 

18. Murphy & Robinson Investment Co. v. Cross (In re Cross), 666 F.2d 873, 879 (5th Cir. 
1982). 

19. Perez v. Campbell, 402 U.S. 637, 652, 91 S. Ct. 1704, 1712 (1971) (state law hindering 
the full effectiveness of the new opportunity in life that is the purpose of the federal bankruptcy 
discharge is unconstitutional under the Supremacy Clause of the Constitution). See infra note 
228 (regarding preemption). 

20. See infra note 343 (fresh start includes debtor’s opportunity to have post-bankruptcy 
liesure). 

21. Gleason v. Thaw, 236 U.S. 558, 562, 35 S. Ct. 287, 289 (1915). 

22. In re Pelkowski, 990 F.2d 737, 744-45 (3d Cir. 1993); Financial Collection Agencies v. 
Norman (In re Norman), 25 B.R. 545, 547 (Bankr. S.D. Cal. 1982); Butler v. Butler (Jn re Butler), 
186 B.R. 371, 374 (Bankr. D. Vt. 1995); Morrissey v. Wiencek (In re Wiencek), 58 B.R. 485, 488 
(Bankr. E.D. Va. 1986). 

23. 11 U.S.C. § 707(b) (1994). 

24. St. Laurent v. Ambrose (Jn re St. Laurent), 991 F.2d 672, 680 (11th Cir. 1993). 


25. Commerce Bank & Trust Co. v. Burgess (In re Burgess), 955 F.2d 134, 137 (1st Cir. 
1992). 
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individual, so as to preserve his/her dignity and keep him/her productively 
located in the mainstream of society.” 


II]. BRIEF HISTORY OF THE STUDENT LOAN EXCEPTION TO 
DISCHARGE 


In 1973, the Report of the Commission on the Bankruptcy Laws” stated 
that there existed a “rising incidence of consumer bankruptcies of former 
students motivated primarily to avoid payment of educational loan debts” 
and a fear that “the incidence will continue to increase as greater numbers 
of higher educational loans become payable.”” To address these concerns, 
that Bankruptcy Commission prepared a draft statute that would except 
student loans from discharge under certain circumstances.” This draft led 
eventually to § 439A” of the Education Amendments of 1976,** which was 





26. See generally Thomas H. Jackson, The Fresh-Start Policy in Bankruptcy Law, 98 HARV. 
L. REV. 1393 (1985) (a non-waivable right of discharge provides protection against destructive 
regret resulting from flawed decision-making with respect to credit, and eliminates incentives 
that cause debtors to become less productive when large portion of wages go to creditors); 
Charles G. Hallinan, The “Fresh-Start” Policy in Consumer Bankruptcy: A Historical Inventory 
and an Interpretive Theory, 21 U. RICH. L. REV. 49, 73 (1986) (financial difficulty yields signficant 
adverse psychological and health consequences); Robert F. Salvin, Student Loans, Bankruptcy, 
and the Fresh Start Policy: Must Debtors Be Impoverished to Discharge Educational Loans?, 71 
TULANE L. REV. 139, 174-79 (1996) (if bankrupt debtors view themselves as having little dignity 
and nothing left to work for but the repayment of creditors, they tend to have less incentive to 
reestablish themselves as productive members of society and to become less responsive to 
governmental and neighborhood efforts at social control; conditions of poverty promote deviant 
behavior; and the condition of owing beyond one’s ability to repay should be treated as a 
natural result of the failure that inevitably occurs to some participants in a competitive 
economy). 

27. EXECUTIVE DIRECTOR, COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED STATES, 
REPORT OF THE COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED STATES, H.R. Doc. No. 93- 
137, Pt. II, § 4-506(a)(8), at 136 (1973), reprinted in 2A COLLIER ON BANKRUPTCY pts. I & II (15th 
ed. 1994) {hereinafter cited as BANKRUPTCY COMMISSION REPORT]. This Bankruptcy Commission 
is distinct from the National Bankruptcy Review Commission of the 1990s. See infra note 403. 

28. BANKRUPTCY COMMISSION REPORT, supra note 28, pt. II, at 140 n.14. 

29. See infra note 165. 

30. Section 439A was codified at 20 U.S.C. § 1087-3 (1976) (repealed 1978), and provided 
as follows: 

(a) A debt which is a loan insured or guaranteed under the authority of this part may 
be released by a discharge in bankruptcy under the Bankruptcy Act only if such 
discharge is granted after the five-year period . . . beginning on the date of 
commencement of the repayment period of such loan, except that prior to the 
expiration of the five-year period, such loan may be released only if the court in 
which the proceeding is pending determines that payment from future income or 
other wealth will impose an undue hardship on the debtor or his dependents. 

31. Education Amendments of 1976, Pub. L. No. 94-482, 90 Stat. 2081 (codified at 20 U.S.C. 
§§ 1001-06 (1976). See House Report 95-595, supra note 16, at 2 (1977); Alan M. Ahart, 
Discharging Student Loans in Bankruptcy, 52 AM. BANKR. L.J. 201, 202-204 (1978). 
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repealed in 1978.” Then, despite considerable congressional hesitation® 
based on significant objections,“ the exception to discharge became a part 
of the 1978 Bankruptcy Code in an unexplained compromise between House 
and Senate.* 

Since 1978, Congress has revised the student loan exception several 
times. These repeated revisions have prompted some to suggest that the 
trend in Congress is to make the discharge of student loans more difficult.* 
With one exception, however, all of the revisions have merely emphasized 
that the statute is intended to reach a variety of educational loans and 
benefits.*” No legislative commentary has suggested any intent to tighten 
the standard by which discharges are granted.* 

The 1990 changes continued in that vein, expanding the statute’s 
coverage to include educational benefit overpayments.” Unlike previous 
amendments, however, the 1990 amendments also tightened one of the 
subsections of § 523(a)(8), changing the period in § 523(a)(8)(A) from five 





32. Repealed by Pub. L. No. 95-598, Title III, § 317, Nov. 6, 1978, 92 Stat. 2678. See infra 
note 46 and accompanying text (§ 439A was rushed). 

33. See, e.g., House Report 95-595, supra note 16, at 132 (1977) (in 1977, the Subcommittee 
on Civil and Constitutional Rights unanimously rejected a student loan exception to discharge, 
and, by a vote of 4-23, so did the full Judiciary Committee). See infra note 488. See generally 
NYSHESC v. Kohn (In re Kohn), 5 Bankr. Ct. Dec. (CRR) 419, 421-424 (Bankr. S.D.N.Y. 1979); 
Jerome M. Organ, “Good Faith” and the Discharge of Educational Loans in Chapter 13: Forging 
a Judicial Consensus, 38 VAND. L. REV. 1087, 1095-99 (1985). 

34. Objections included: a study by the General Accounting Office indicating that less than 
1% of all matured student loans were being discharged in bankruptcy; evident media 
exaggeration of the problem; the fact that the overwhelming majority of student bankruptcies 
were legitimate, and that even in the eyes of Congress, the problem was due to only a small 
number of abusers; the violence that such a provision would do to the fresh start and to the 
fundamental bankruptcy principle requiring equality of treatment for all debts and creditors; 
and the impropriety of treating all student borrowers as suspected felons. See Ahart, supra note 
31, at 204 n.10; Mala Gusman Bridwell, Student Loan Bankruptcies, 1978 WASH. U.L.Q. 593, 
616-17 (1978); Janice E. Kosel, Running the Gauntlet of “Undue Hardship”—The Discharge of 
Student Loans in Bankruptcy, 11 GOLDEN GATE U.L. REV. 457, 462-64 (1981); Organ, supra note 
33, at 1097 n.59; Salvin, supra note 26, at 180; Scott J. Van Hove, Student Loan Bankruptcy: 
Establishing “Undue Hardship” in South Dakota, 27 S.D.L. REV. 282, 286 nn.31-32 (1982); see 
also Kurt Wiese, Discharging Student Loans in Bankruptcy: The Bankruptcy Court Tests of 
“Undue Hardship,” 26 ARIZ. L. REV. 445, 446 (1984) (citing lenders’ mismanagement of student 
loan portfolios leading to high default rate); infra note 44 (Chapter 13 statistics reveal no pattern 
of abuse by borrowers); infra notes 202-247 and accompanying text (institutions are responsible 
for significant problems in student loan programs). 

35. Statement by Don Edwards, 124 CONG. REC. Hi1089 (1978), reprinted in 1978 
U.S.C.C.A.N. 6436, 6454. 

36. See, e.g., In re Pelkowski, 990 F.2d 737, 743 (3d Cir. 1993). 

37. See 11 U.S.C. § 523(a)(8) (1994) (Historical and Statutory Notes). See also Santa Fe 
Medical Services, Inc. v. Segal (In re Segal), 57 F.3d 342, 346-47 (3d Cir. 1995) and T I Federal 
Credit Union v. DelBonis, 72 F.3d 921, 936-37 (1st Cir. 1993) (reviewing history of 
amendments). 

38. See Alibatya v. New York Univ. (In re Alibatya), 178 B.R. 335, 340 (Bankr. E.D.N.Y. 
1995) (finding that 1990 amendments did not alter the essential purpose of § 523(a)(8)). 

39. Crime Control Act of 1990, Pub. L. No. 101-647, § 3621, 104 Stat. 4789, 4964-65 (1990). 
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years to seven.*” Again, however, as a very small part of a large piece of 
legislation on an unrelated subject (namely, the Crime Control Act of 1990), 
there was no legislative commentary indicating any larger congressional 
purpose vis-a-vis student debtors.“’ In any event, this amendment, like the 
earlier ones, bore no evident relationship to the meaning of undue hardship 
under subsection (B). 

It seems possible that the period was changed to seven years, on 
November 29, 1990, in response to the amendment, on November 5, 
1990,** that made the treatment of student loans under Chapter 13 parallel,“ 
through § 523(a)(8), to the treatment under Chapter 7.° But that link would 
only underscore the likelihood that Congress was not devoting any 
sustained attention to undue hardship under § 523(a)(8)(B): those Chapter 
13 amendments had been passed without even being considered by the 
congressional committees having jurisdiction over bankruptcy laws.“ In 
sum, congressional attention to student loan discharge since 1978 has been 
limited to tinkering.” The theory that Congress has been intensely 
interested in minimizing the number of discharges does not square with 
other.statutes,“ nor with the fact that Congress has declined to revise the 
statute to eliminate the relative leniency that many courts have shown 
toward student debtors.” 





40. Id. 

41. H.R. REP. NO. 101-736, at 33-34 (1990), reprinted in 1990 U.S.C.A.N. 6472, 6641-42 
(commenting upon the inclusion of educational benefit overpayments, but not on the change 
of the five-year provision); Arthur Ryman, Contract Obligation: A Discussion of Morality, 
Bankruptcy, and Student Debt, 42 DRAKE L. REV. 205, 222 (1993) (noting change was not 
reviewed by the normal congressional committees). 

42. Pub. L. No. 101-647, § 3621, 104 Stat. 4789 (1990). 

43. Omnibus Budget Reconciliation Act of 1990, Pub. L. No. 101-508, 104 Stat. 1388, 1388- 
28 (1990) (codified at 11 U.S.C. § 1328(a)(1994)). 

44. Compare Kosel, supra note 34, at 481 (finding there existed a “remarkably anomalous” 
treatment of student loans, between the restrictions on discharge under Chapter 7 and the free 
dischargeability of such loans under Chapter 13, before the 1990 amendment of the latter) with 
NATIONAL BANKR. REVIEW COMM’N, BANKRUPTCY: THE NEXT TWENTY YEARS: FINAL REPORT § 1.4.5 
(1997) [hereinafter cited as NBRC REPORT] (no empirical evidence has been discovered showing 
that students systematically abused that easy discharge under Chapter 13). See infra note 403. 

45. The period may have been changed to seven years because of concern that a five-year 
plan under Chapter 13 would provoke confusion with the five-year period of § 523(a)(8)(A) or 
would use up all of those five years. See infra note 188 (regarding effect of non-deferment 
suspensions of repayment under § 523(a)(8)(A)). Lacking definitive history, these speculations 
cannot provide much clarification. 

46. NATIONAL BANKR. CONFERENCE, CODE REVIEW PROJECT, REFORMING THE BANKRUPTCY 
CODE: FINAL REPORT 158 (1994) (hereinafter cited as CODE REVIEW PROJECT]; cf. Organ, supra note 
34, at 1097 (prior § 439A was enacted in a rush and was never referred to the House Judiciary 
Committee). 

47. See infra notes 145 (legislative silence on burden of proof), 297-301 and accompanying 
text (evidence of congressional inattention). 

48. See infra notes 389-97 and accompanying text. 

49. See infra note 526 and accompanying text. 
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For purposes of discussion, this article accepts the judicial assumption, 
based merely on statements by a few proponents in the House of 
Representatives,” that in 1978 Congress did have a clear intent consisting 
of two specific goals: rescuing the student loan program from insolvency, 
and preventing abuse” of the bankruptcy process by undeserving” student 
debtors.** It seems undeniable, however, that courts should hesitate to 
enforce that ill-proven, deciphered intent at the expense of established 
policy. For example, it may be true that, in § 523(a), Congress expressed the 
conclusion that “the creditors’ interest in recovering full payment of debts 
in these categories outweighed the debtors’ interest in a complete fresh 
start.”** Yet this would merely imply that discharge under § 523(a)(8) is not 
primarily an act of mercy for the benefit of debtors. It would not resolve the 
question of when a fresh start would serve society’s best interests by 
enabling a bankrupt college graduate to become productive.” 





50. See In re Pelkowski, 990 F.2d 737, 742 (3d Cir. 1993) (principal indication of legislative 
intent regarding § 523(a)(8) can be discerned from statements made by the House supporters 
of the provision); but see, e.g., T I Federal Credit Union v. DelBonis, 72 F.3d 921, 936 (ist Cir. 
1995) (statement by Rep. Erte] not conclusive of Congress’ intent); supra note 33 & infra note 
488 (view of House as a whole was very different from that of the provision’s few supporters); 
infra notes 369-73 and 446-47 and accompanying text (noting judicial bafflement at the intent 
of Congress). 

51. In light of evident congressional inattention, it appears possible that, although 
§ 523(a)(8) remains on the books, the subsequent amendment of 11 U.S.C. § 707 has rendered 
this abuse-preventive purpose superfluous. Section 707(b), added in 1984, provides that a court 
“may dismiss a case filed by an individual debtor . . . if it finds that the granting of relief would 
be a substantial abuse of the provisions of this chapter.” Pub.L. 98-353, § 312(2), July 10, 1984, 
98 Stat. 355, 381 (1984). 

52. It seems that “deserving,” like “honest,” is a moral judgment relevant only to the extent 
that it describes a debtor whose motives match the productivity-oriented assumption on which 
the fresh start is premised. See supra note 26 and accompanying text. The moral tone appears 
to reduce the incentive, at least in bankruptcy law, to determine whether the dishonest debtor 
may also be somehow converted to a productive end. Compare Comment, Paula Martin, 
Student Loans: Curing Problems and Insuring the Future, 9 CAPITAL UNIV. L. REV. 579, 589 
(1980) (decision in Florida Board of Bar Examiners re G.W.L., 364 So. 2d 454 (Fla. 1978), 
refusing bar admission to petitioner who had discharged student loans in bankruptcy, boldly 
linked such discharge to moral turpitude) with Richard E. Flint, Bankruptcy Policy: Toward a 
Moral Justification for Financial Rehabilitation of the Consumer Debtor, 48 WASH. & LEE L. REV. 
515, 540 (1991) (significant ethical reasons exist to grant discharge of student loans). Regarding 
other relevant moral issues, see, e.g., infra notes 203 (Senate report describing lender 
exploitation of student borrowers), 238-40 (schools providing worthless educations), 275 & 356- 
61 (courts absolving institutions of responsibility and placing heavy litigation burdens upon pro 
se debtors who are obviously unable to bear them), & 499 (class-based judicial moralizing) and 
accompanying text. 

53. Pelkowski, 990 F.2d at 743; Andrews Univ. v. Merchant (In re Merchant), 958 F.2d 738 
742 (6th Cir. 1992). Pelkowski holds that parental co-signers are also abusive, undeserving 
student debtors. See Pelkowski, 900 F.2d at 744. See generally George H. Singer, Section 52: 
of the Bankruptcy Code: The Fundamentals of Nondischargeability in Consumer Bankruptcy, 7° 
AM. BANKR. L.J. 325, 398-400 (regarding non-student co-signers). 

54. Grogan v. Garner, 498 U.S. 279, 287, 111 S. Ct. 654, 659 (1991). 

55. See supra notes 17-27 and accompanying text. 
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Given the principle that laws are to be presumed consistent with each 
other, and that the court’s duty is to harmonize and reconcile them,” one 
might hesitate to assume that the fresh start policy and the policy of 
preserving the student loan program must “collide” with each other—such 
that the fresh start policy “must yield”*’—if, instead, one can detect a more 
harmonious construction.” Materials presented throughout the following 
pages support the view that the § 523(a)(8) exception to discharge contains 
no conflict with the fresh start policy, but is intended merely to refine that 
policy’s concept of the “honest but unfortunate debtor”® by raising this 
question: how honest and unfortunate must the student loan debtor be? 


Ill. BURDEN OF PLEADING 


To address, first, the issue of which party must file the initial complaint, 
one might begin with § 523(c)(1), which requires the creditor to request a 
judicial determination of nondischargeability for debts specified in sub- 
sections (2), (4), (6), and (15) of § 523(a). If the creditor fails to do so, then, 
with certain exceptions, debts under those subsections will be discharged. 

Those four subsections do not include subsection (8). That is, student 
loan creditors have no express statutory duty to request a judicial 
determination of nondischargeability. This is consistent with Senator 
DeConcini’s description of subsection (8) as a “self-executing” provision by 
which the creditor “is not required to file a complaint to determine the non- 


dischargeability of any student loan” (although creditors still can, and do, 





56. 73 AM. JUR. 2D Statutes § 254 (1974). 

57. Claxton v. Student Loan Marketing Ass'n (In re Claxton), 140 B.R. 565, 570 (Bankr. N.D. 
Okla. 1992). 

58. See, e.g., Ford v. NYSHESC (In re Ford), 22 B.R. 442, 445 (Bankr. W.D.N.Y. 1982) 
(holding that duty of court is to strike a balance between congressional concern over cases of 
extreme student loan abuse and bankruptcy principles of fresh start and equity). 

59. See supra text accompanying note 17. 

60. Section 523(c)(1) provides as follows: 

Except as provided in subsection (a)(3)(B) of this section, the debtor shall be dis- 
charged from a debt of a kind specified in paragraph (2), (4), (6), or (15) of subsection 
(a) of this section, unless, on request of the creditor to whom such debt is owed, and 
after notice and a hearing, the court determines such debt to be excepted from dis- 
charge under paragraph (2), (4), (6), or (15), as the case may be, of subsection (a) of 
this section. 
Section 523(c)(2) provides for certain exceptions to § 523(c)(1) involving federal depository 
institutions regulatory agencies. 

61. See id. (citing § 523(a)(3)(B)). 

62. S. REP. NO. 95-989 at 79 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5865 [hereinafter 
Senate Report 95-989]. This comment accompanied the Senate’s draft student loan exception 
in S. 95-2266, at § 523(a)(8) (1978), reprinted in 3 COLLIER ON BANKRUPTCY pt. VII, at 417 (15th 
ed. 1994). That draft did not become law, however. It provided for nondischarge of the debt: 

(8) to the extent that it is educational debt if the first payment of any installment 
thereof is not yet due or was due on a date less than five years prior to the date of the 
filing of the petition, unless if the court finds that payment of the debt from future 
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file such complaints™). That is, it appears that Congress intended to curtail 
the automatic discharge of student loans.“ This was a change from prior 
law:® the Bankruptcy Commission draft, upon which the prior § 439A was 
based,” required the creditor to file the complaint if it wished to prevent a 
discharge.” 

In other words, by this self-executing feature, if the disputed debt is a 
student loan of a type to which § 523(a)(8) applies, the debtor must file the 
complaint if s/he wishes the loan to be declared dischargeable.” If the 
debtor fails to do so, the loan is automatically treated as nondischarged,” 
and the creditor may proceed to collect it.”° 

It is important to note, however, that the statute does not attempt to cover 
every ostensibly educational debt. The very words of subsection (a)(8) pose 
a variety of questions as to the kind of debt (e.g., a loan), its purpose (i.e., 
educational), the nature of the transaction (e.g., a guarantee), and the type 
of institution (e.g., governmental, nonprofit) that the statute is intended to 
protect. As explored in more detail infra, such factors can be significant, 
and sometimes determinative, in excluding debts from the protection of § 
523(a)(8).” 





income or other wealth will impose an undue hardship on the debtor and his 
dependents. 

63. FED. R. BANKR. P. 4007{a). See, e.g., North Dakota State Bd. of Higher Educ. v. Frech (In 
re Frech), 62 B.R. 235, 236 n.1 (Bankr. D. Minn. 1986) (plaintiff filed complaint but need not 
have done so, since statute is self-executing); supra note 37 (other cases in which creditors filed 
complaints). 

64. Buford v. HEAF, 85 B.R. 579, 581 (D. Kan. 1988) (evidently relying upon the principle 
of expressio unius est exclusio alterius and upon a citation to House Report 95-595, supra note 
16, at 132 (1977), in which the Buford court found evidence that the House had specifically 
indicated that subsection (8) should be included in § 523(c)(1) but had then acquiesced in its 
deletion therefrom). 

65. When Senator DeConcini stated that the student loan exception “follows generally 
current law,” Senate Report 95-989, supra note 62, at 79, he was presumably referring in general 
to the continuation of a student loan exception to discharge from the old § 439A. See In re 
Pelkowski, 990 F.2d 737, 740 n.5 (3d Cir. 1993) (§ 523(a)(8) is similar to former § 439A). See 
also infra text accompanying note 137 (practice under § 439A). 

66. See supra text accompanying note 30. 

67. BANKRUPTCY COMMISSION REPORT, supra note 27, § 4-506(b), at 137 provided as follows: 

(b) Determination of Dischargeability. ... A debt shall not be denied dischargeability 
under any clause of subdivision (a) other than (1), (4), or (6) unless a complaint to 
obtain a determination of dischargeability is filed within the time prescribed by the 
Rules of Bankruptcy Procedure. 

68. North Dakota State Bd. of Higher Educ. v. Frech (In re Frech), 62 B.R. 235, 236 n.1 
(Bankr. D. Minn. 1986). 

69. Indiana Univ. v. Canganelli, 501 N.E.2d 299, 301 (Ill. App. Ct. 1986). See 
Massachusetts Higher Educ. Assistance Corp. v. Taylor, 459 N.E.2d 807, 811-12 (1984) (the 
creditor is not required to file a complaint to determine dischargeability of student loans, and 
loans are nondischargeable in the absence of action by creditor or debtor). 

70. Buford v. HEAF, 85 B.R. 579, 582 (D. Kan. 1988). 

71. See infra notes 179-247 and accompanying text. 
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Thus, if the debtor maintains no objection to the characterization of the 
debt as one that falls within that protection, there does not appear to be any 
basis for resisting the operation of the self-executing feature, and if either 
party is to file a complaint to determine dischargeability, it will probably 
have to be the debtor. On the other hand, the debtor can hardly be blamed 
for failing to file a complaint for relief under the statute if s/he believes that 
the statute does not even apply to the facts of the case.”” The debtor may 
also fail to file a complaint to determine dischargeability because of a 
natural tendency to avoid the whole problem” or because s/he lacks the 
ability to represent him/herself,”* the money with which to hire an attorney 
and pay the court fees,” the desire to commence an action that may seem 
to have factual merit but little likelihood of winning,” or the nerve to risk 
being held liable, upon losing, for the creditor’s attorney fees and costs.” 

There is no specific deadline by which the debtor must file a complaint 
to determine dischargeability.” Given the lack of any statute of limitations 
upon student loan collections, some student loan creditors have 
demonstrated a willingness to let matters hang in limbo for years.” While 
the debtor may find such inaction agreeable in the short-term, s/he (and 
society) may suffer longer-term disadvantages (in terms of e.g., credit rating 





72. See, e.g., Santa Fe Medical Services, Inc. v. Segal (In re Segal), 57 F.3d 342, 345 n.5 (3d 
Cir. 1995) (discharging debt to employer incurred to repay an educational debt, in response to 
complaint brought by creditor; debtors did not assert the applicability of either § 523(a)(8)(A) 
or § 523(a)(8)(B)). See supra notes 18-25 and accompanying text (statute is construed against 
creditor). 

73. See infra text accompanying note 450 (avoidance under Brunner). 

74. See infra notes 355-61 and accompanying text (limits on pro se debtors’ ability to 
prosecute cases). 

75. See 28 U.S.C. § 1930(a)(1) ($130 bankruptcy filing fee for cases commenced under 
chapters 7 or 13); 28 U.S.C. § 1930(b) (authorizing Judicial Conference of the United States to 
prescribe additional fees in cases under title 11, of the same kind as the Conference prescribes 
under 28 U.S.C. § 1914(b)); 28 U.S.C. § 1914(b) (authorizing additional fees as prescribed by 
the Judicial Conference); 28 U.S.C.A. § 1930 Historical & Statutory Notes: Judicial Conference 
Schedule of Fees, point (6) (requiring collection of fee for filing a complaint in bankruptcy 
court, in the same amount as the fee prescribed in 28 U.S.C. § 1914(a)); 28 U.S.C. § 1914(a) 
(filing fee of $150); 11 U.S.C. § 707(a)(2) (failure to pay fees may result in dismissal of the case); 
28 U.S.C. § 1915(a)(1) (impoverished debtor may proceed without paying fee by filing in forma 
pauperis); 28 U.S.C. § 1915(e)(2) & (f)(1) (if in forma pauperis claim of poverty is untrue, case 
may be dismissed and debtor may be assessed costs). See also Hallinan, supra note 26, at 74 
(a concern influencing the development of the Bankruptcy Code was the evidence that a 
substantial number of debtors who would benefit from bankruptcy failed to file). 

76. See, e.g., infra notes 374 (extreme standard used to determine undue hardship) & 455 
(complying with judicial requirements may only raise the bar as to what is expected of debtors) 
and accompanying text. 

77. See infra notes 192 & 361. 

78. FED. R. BANKR. P. 4007(b); 9B AM. JUR. 2D Bankruptcy § 3183 (1991); Adam Glass 
Service, Inc. v. Federated Dep't Stores, Inc., 173 B.R. 840, 843 (E.D.N.Y. 1994). 

79. See infra notes 245 & 335. 
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and reintegration into society). Excessive delay may also create laches or 
estoppel problems for the debtor as well as the creditor.” 

If the debtor fails to file a complaint to determine dischargeability 
because s/he believes that the disputed loan does not fall within ‘ 523(a)(8), 
or for any of the other reasons just cited, the matter might not be settled 
within the bankruptcy court. Federal courts do have exclusive jurisdiction 
over the bankruptcy petition itself, but they share concurrent jurisdiction 
with state courts over all other matters related to the bankruptcy case.” At 
some point, the automatic stay will be terminated,** the bankruptcy case 
will be closed,™ and the creditor will be free to commence or resume 
collection efforts — which may include suit against the debtor in state court 
— without any further litigation to determine the dischargeability of the 
debt.® Absent an effort by the debtor to reopen the case in bankruptcy 
court,” the debtor’s objections to the debt may then go unheard unless s/he 
files a complaint to determine dischargeability in state court.” 





80. See supra note 26 and accompanying text. 

81. Lawrence Kalevitch, Educational Loans in Bankruptcy, 2 N. ILL. L. REV. 325, 338-39 
(1982). See In re Winebrenner, 170 B.R. 878, 883 (Bankr. E.D. Va. 1994) (quoting Costello v. 
United States, 365 U.S. 265, 282, 81 S. Ct. 534, 543, 5 L. Ed. 2d 551 (1961)) (laches requires 
proof of lack of diligence by the party against whom the defense is asserted and prejudice to the 
party asserting the defense); In re Bianucci, 4 F.3d 526, 528-29 (7th Cir. 1993) (five-month 
period of inaction by debtors, knowing that creditor's judgment lien had never been 
affirmatively avoided, combined with creditor’s expenses to revive its judgment, were grounds 
for finding prejudice); United States v. Rhodes, 788 F.Supp. 339 (E.D. Mich. 1992) (attempted 
collection after 17-year delay barred by laches). 

82. Sanders v. Brady (In re Brady, Texas, Municipal Gas Corp.), 936 F.2d 212, 218 (5th Cir. 
1991). 

83. With certain exceptions, see § 362(b), most of which do not apply to the ordinary 
student loan discharge case, but see § 362(16), creditors are broadly prevented (“stayed”) from 
pursuing collection efforts against debtors, see § 362(a), from the date when the bankruptcy 
petition is filed, id. (citing §§ 301-303), until the case opened by that filing is closed or 
dismissed, discharge is granted or denied, or, if applicable, the property that the creditor seeks 
is no longer part of the debtor's estate. § 362(c); but see § 362(d) (creditor may seek earlier court 
order terminating or modifying this stay). See, e.g., Haile v. NYSHESC, 90 B.R. 51, 55 (W.D.N.Y. 
1988) (finding guarantor in contempt for wilfully violating automatic stay). 

84. See § 350(a) (bankruptcy court closes case after estate is fully administered and trustee 
has been discharged). 

85. See supra text accompanying note 62. 

86. See infra note 492 and accompanying text. There are no guarantees that the bankruptcy 
court will allow the debtor to reopen the case. See Indiana Univ. v. Canganelli, 501 N.E.2d 299, 
300 (Ill. App. Ct. 1986) (although state court ordered debtor to return to the federal bankruptcy 
court and file his complaint to determine dischargeability there, that court decided that the state 
court could decide the issue with greater judicial economy); Sanders v. Brady (In re Brady, 
Texas, Municipal Gas Corp.), 936 F.2d 212, 218 n.1 (construing 28 U.S.C. § 1334) (bankruptcy 
court must defer to state court in some situations). 

87. Cf. Craig v. Loan Servicing Center (In re Craig), 56 B.R. 479, 481 (Bankr. W.D. Mo. 1985) 
(the usual practice is to allow the debtor to plead his discharge where he is sued). But see Smith 
v. NYSHESC (In re Smith), 103 B.R. 392, 396 (Bankr. N.D.N.Y. 1988) (debtor’s affidavits as to 
hardship and accompanying letter requesting guarantor to consent to dischargeability (which 
guarantor declined to do) did not estop guarantor from seeking to collect on the note; but equity 
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It may seem somewhat paradoxical that the debtor must file a complaint 
under § 523(a)(8) in order to prove that the disputed loan does not come 
under § 523(a)(8).” If there is any such paradox in a given case, it may 
impose upon the debtor the need to take care to avoid conceding 
preliminary issues that the creditor would otherwise have to prove.” 

A review of the parties’ positions at the pleading stage leads to a 
suggestion for an improvement in the law on this point. The background 
considerations for this suggestion are as follows: (1) The creditor bears the 
initial burden of persuading the court that the disputed loan is of a type to 
which § 523(a)(8) pertains.°° (2) The burden of persuasion ordinarily 
follows the burden of pleading.” (3) The creditor wants its money and is 
required by law to pursue collection.” (4) If the creditor’s collection efforts 
require litigation, then the creditor must file a complaint at that point 
anyway.” (5) Regulations allow the creditor to recover its litigation 
expenses from the debtor, but contain no similar provision on the debtor’s 
behalf. (6) The fee for a complaint to determine dischargeability may be 
a significant barrier to the honest but unfortunate debtor.” (7) The debtor’s 
relative inability to defend him/herself suggests that the imposition of a 
given requirement upon him/her is more likely to produce injustice than if 
the same requirement is imposed upon the creditor.” 

Given those factors, a more just and efficient approach would be to 
reinstate the concept expressed in the original draft of the statute, on the 
subject of pleading,” by placing the burden upon the creditor to file the 
action to determine dischargeability (which the creditor might elect to 
include with its collection action in state court). In the interests of 
minimizing unnecessary litigation, the creditor might also be asked to notify 
the debtor of its intention to file, to inform the debtor that s/he may be 
responsible for the filing fee and other costs incurred by the creditor if such 
debt is held nondischargeable, and to indicate the extent of its flexibility in 
structuring a payment plan in lieu of litigating.” (Note that, whether 





might have required discharge without filing complaint to determine dischargeability if debtor 
had triggered an evidentiary hearing by filing a motion). 

88. Cf. supra note 72 (debtor did not have to rely on § 523(a)(8) when creditor filed 
complaint). 

89. See supra text accompanying note 71. 

90. See infra note 121 and accompanying text. 

. 2 MCCORMICK, EVIDENCE § 337 (J. Strong 4th ed. 1992). 

. See infra note 192. 

. See supra note 85 and accompanying text. 

. See infra note 192. 

. See supra note 75 and accompanying text. 

. See infra notes 355-61 and accompanying text. 

. See supra note 67 and accompanying text. 

. It would also be consistent with other disclosure requirements, see, e.g., 34 C.F.R. § 
682.205 (1996), to require the creditor to supply an information sheet stating the basis upon 
which it has based its conclusion that the debt is nondischargeable, opening the possibility that 
debtors might be able to correct erroneous information in the creditor’s files. 
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adopted or not, this suggestion does not substantially affect the burden of 
persuasion or other significant issues discussed in the following pages.) 


ITV. BURDEN OF PERSUASION 


The remainder of this article proceeds on the assumption that the parties 
have filed pleadings that raise and dispute the issue of student loan 
dischargeability. The question then becomes, how do the parties prove 
what they have pleaded? 


A. Distinguishing the Burdens Generally 


Within the general idea that one party or the other must bear a “burden 
of proof,” there are two distinct concept — burden of persuasion and burden 
of production (also called the burden of “producing” or “going forward with” 
evidence) — that courts have often failed to distinguish clearly.” 

There is also a related concept, “standard of proof,” which invokes one 
of three standards: “beyond a reasonable doubt” (typically used in cases 
involving criminal guilt), or “by a preponderance of the evidence” (typically 
used in civil actions between private litigants), or, midway between those 
two, “by clear and convincing evidence” or some similar phrase (typically 
used in civil actions where particularly important individual interests or 
rights are at stake, e.g., allegations of fraud or other quasi-criminal 
wrongdoing).*” The standard is chosen according to the perceived need for 
accuracy; for example, while wrongly awarding money in a civil case to the 
plaintiff seems no worse than wrongly awarding money to the defendant 
(and therefore calls for a mere preponderance-of-the-evidence standard), 
wrongly convicting an innocent person is considered much worse than 
wrongly acquitting a guilty one (hence the beyond-a-reasonable-doubt 
standard in criminal prosecutions).’™” 

The general nature of the ultimate issue (e.g., criminality) thus prompts 
the general choice of standard of proof (e.g., beyond a reasonable doubt), 
which in turn partially defines the specific burden of persuasion that a party 
must bear under the circumstances of the particular case.” That is, while 





99. Director, Ofc. of Workers’ Comp. Programs v. Greenwich Collieries, 512 U.S. 267, 273, 
114 S. Ct. 2251, 2255(1994). 

100. Grogan v. Garner, 498 U.S. 279, 286, 111 S. Ct. 654, 659 (1991); Addington v. Texas, 
441 U.S. 418, 423-24, 99 S. Ct. 1804, 1808 (1979). 

101. In re Winship, 397 U.S. 358, 371-72, 90 S. Ct. 1068, 1076 (1970) (Harlan, J., 
concurring); see Greenwich Collieries, 512 U.S. at 272, 114 S. Ct. at 2255 (1994) (where the 
standard of proof is the preponderance of the evidence, the party bearing the burden of 
persuasion must lose if the evidence is evenly balanced). 

102. See Greenwich Collieries, 512 U.S. at 278, 114 S. Ct. at 2258 (a standard of proof can 
apply only to a burden of persuasion). 
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the standard of proof does not tell exactly what the party must prove, it does 
tell how persuasively that party must prove it.” 

In this light, one might ordinarily describe the burden of persuasion as 
the most skeletal post-trial review of a case, consisting of two questions: 
what was the party required to prove with respect to the ultimate issue (e.g., 
guilt as to the specific crime), and did s/he prove it strongly enough to 
satisfy the applicable standard of proof?™ Even if a case somehow involved 
more than one ultimate issue, it would still be possible to ask these two 
stark questions with respect to each such issue separately; hence, a burden 
of persuasion generally does not (and need not) shift from one party to 
another during the course of a trial.” Which party will finally be held 
responsible for bearing the burden of persuasion on the ultimate issue may 
seem quite clear at the start of some trials*® and less so at the start of 
others.’”” 

Needless to say, the party wishing to persuade must ordinarily introduce 
persuasive evidence.’” But this burden of producing evidence, unlike the 
burden of persuasion, will shift to the other party once the burdened party 





103. 29 AM. JUR. 2D, Evidence § 155 (1994) (burden of persuasion has two components: the 
facts that a party must plead and prove, and the amount of persuasion required to prove those 
facts). 

104. See 2 MCCORMICK, EVIDENCE § 336 (J. Strong 4th ed. 1992) (burden of persuasion is 
crucial only if parties have sustained their burdens of producing evidence and only when all 
of the evidence has been introduced; its principal significance is limited to those cases in which 
the trier of fact is in doubt). Accord Bruner v. Office of Personnel Management, 996 F.2d 290, 
293 (Fed. Cir. 1993). 

105. See, e.g., 9 Wigmore, EVIDENCE § 2489 (Chadbourn rev. 1981) (the risk of nonpersuasion 
of the jury never shifts); 5 Collier on Bankruptcy § 548.10, at 548-80 (15th ed. 1997) (same); St. 
Mary’s Honor Center v. Hicks, 509 U.S. 502, 505-506, 113 S. Ct. 2742, 2746-47 (1993) (in a 
workplace discrimination case brought under 42 U.S.C. § 2000e-2(a), the ultimate burden of 
persuasion remains at all times on the plaintiff); FED. R. Evip. 301 (a presumption shifts the 
burden of production, but not the burden of persuasion). Some authorities have found several 
occasions when such a shift might occur. See, e.g., Simpson v. Home Petroleum Corp., 770 F.2d 
499, 503 n.6 (5th Cir. 1985) (citing Roy R. RAY, TEXAS LAW OF EVIDENCE § 48 (3d ed. 1980)) 
(noting “a few discrete exceptions to the rule”). The Supreme Court has said, however, that (at 
least as the law was construed in Massachusetts in 1833) only an affirmative defense could 
cause such a shift; moreover, the Court said that an affirmative defense might (not would) do so. 
Greenwich Collieries, 512 U.S. at 273, 114 S. Ct. at 2255. Since, strictly speaking, an affirmative 
defense raises a separate issue, entirely distinct from the issue for which the burden is being 
allocated, see infra note 158, it would seem to have its own burden of persuasion separate from 
the burden of persuasion on the original issue. 

106. See e.g., St. Mary’s Honor Center, 509 U.S. at 505-506, 113 S. Ct. at 2746-47 (in a 
workplace discrimination case brought under 42 U.S.C. § 2000e-2(a), the burden of persuasion 
is on the plaintiff). 

107. 2 MCCORMICK, EVIDENCE § 337 (J. Strong 4th ed. 1992) (a prediction of the allocation of 
the burden of persuasion based upon the pleadings may have to be revised when evidence is 
introduced at trial). 

108. Id. at 427; 29 AM. JUR. 2D Evidence § 158 (1994); Bruner v. Office of Personnel 
Management, 996 F.2d 290, 293 (Fed. Cir. 1993). 
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makes a “prima facie” case." Making a prima facie case means producing 
enough evidence to raise an issue that, in the opinion of the judge,’” calls 
for review by (and may or may not ultimately persuade) the trier of fact.’ 

The shift of the burden of production to the other party requires that 
party to rebut the prima facie case.” The nature of the burden does not 
change; like the prima facie case, this rebuttal must produce evidence that, 
if believed by the trier of fact, would support its claims.** If the rebuttal 
meets this burden of production, the trier of fact may then be asked to 
decide which of the competing sets of evidence is more persuasive;*™* or, 
conceivably, the ultimate issue in the case could be treated as having been 
refined, in which event the party that presented the prima facie case may 
once again bear the burden of production.’” 

For either party, the burden of production asks whether there is enough 
evidence to submit to the factfinder, while the standard of proof has to do 
with the persuasiveness of evidence already submitted to the factfinder. 
Thus, the judge’s decision as to whether the parties have produced enough 
evidence to carry their burdens is made prior to the phase of trial in which 





109. Id.; Greenwich Collieries, 512 U.S. at 273, 114 S. Ct. at 2255. The burden of producing 
evidence is not always described clearly as first belonging to the party that must prove a prima 
facie case. See, e.g., St. Mary’s Honor Center, 509 U.S. at 506-07, 113 S. Ct. at 2747, possibly 
because the burden was also described, in the past, as “the necessity of producing evidence to 
meet that already produced.” Hill v. Smith, 260 U.S. 592, 594, 43 S. Ct. 219, 220 (1923). 

110. 9 WIGMORE, EVIDENCE § 2487 (Chadbourn rev. 1981). See infra note 360 (regarding jury 
as trier of fact in bankruptcy cases). 

111. See BLACK’s LAW DICTIONARY 1189 (6th ed. 1990) (defining prima facie case as, inter 
alia, “such as will prevail until contradicted and overcome by other evidence”). Compare St. 
Mary’s Honor Center, 509 U.S. at 527, 113 S. Ct. at 2758 (Souter, J., dissenting) (in a workplace 
discrimination case brought under 42 U.S.C. § 2000e-2(a), a prima facie case is one that the 
plaintiff has actually established to the factfinder’s satisfaction) with id., 509 U.S. at 515, 113 
S. Ct. at 2751 (Scalia, J.) (such prima facie case is nevertheless infinitely less than what would 
be required for a directed verdict). See 2 MCCORMICK, EVIDENCE § 338 (J. Strong 4th ed. 1992) 
(burden requires party to provide enough evidence to allow a reasonable person to infer the fact 
which this party will then attempt to prove at trial). 

112. See Greenwich Collieries, 512 U.S. at 280, 114 S. Ct. at 2259 (1994) (construing 
Administrative Procedure Act § 7(c), 5 U.S.C. § 556(d) (quoting H.R. REP No. 79-1980, at 36 
(1946))) (when party with burden of persuasion establishes prima facie case supported by 
“credible and credited evidence,” it must either be rebutted or accepted as true); St. Mary’s 
Honor Center, 509 U.S. at 506-507, 113 S. Ct. at 2747 (in a workplace discrimination case 
brought under 42 U.S.C. § 2000e-2(a), the prima facie case places a burden on the other party 
to produce an explanation to rebut the prima facie case). 

113. 509 U.S. at 509, 113 S. Ct. at 2748 (the question is whether the evidence, “taken as true, 
would permit the conclusion” that the rebuttal was correct [emphasis supplied]). 

114. See id. (once the defendant's production has been made, the trier of fact proceeds to 
decide the ultimate issue in the case). 

115. See id., 509 U.S. at 530-31, 113 S. Ct. at 2759-60 (Souter, J., dissenting) (in a workplace 
discrimination case brought under 42 U.S.C. § 2000e-2(a), the burden of production shifts, from 
the rebutting party that successfully carries that burden, back to the party making the prima 
facie case; such burden now requires the latter party to provide evidence at a new level of 
specificity under the original issue, and merges with the ultimate burden of persuasion). 
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the standard of proof becomes relevant, and is unaffected by that 
standard.’ 


B. The Burden of Persuasion in Student Loan Discharge Cases 


The ultimate issue between student loan creditor and debtor is ordinarily 
a money issue. As such, it calls for the preponderance-of-the-evidence 
standard of proof,” which the Supreme Court has assigned, in Grogan v. 
Garner, to the determination of dischargeability under all subsections of § 
523(a).’** Moreover, as Grogan indicates, the burden of persuasion under all 
such subsections is on the creditor.” These observations raise several 
questions about the current status of the case law in this area. 


1. Summary of Case Law 


As suggested by the foregoing discussion of pleading,” the first question 
is whether § 523(a)(8) applies to the disputed debt. The consensus, in cases 
addressing that question, is that the creditor bears a burden of proving the 
existence of an educational debt as defined in the statute.” Before reaching 
the question of undue hardship, courts also require the creditor to show that 
the debt does not qualify for discharge under § 523(a)(8)(A) — i.e., that it 
has been due for less than five (now seven) years.” Courts have described 





116. See Greenwich Collieries, 512 U.S. at 277-78, 114 S. Ct. at 2258 (a standard of proof can 
apply only to a burden of persuasion, and not to a burden of production); St. Mary’s Honor 
Center, 509 U.S. at 509, 113 S. Ct. at 2748 (the burden-of-production determination necessarily 
precedes the credibility-assessment stage). 

117. See supra text accompanying note 101. 

118. Grogan v. Garner, 498 U.S. 279, 287, 111 S. Ct. 654, 659-60 (1991). 

119. Grogan, 498 U.S. at 287, 111 S. Ct. at 659. 

120. See supra text accompanying note 71. 

121. See, e.g., Financial Collection Agencies v. Norman (In re Norman), 25 B.R. 545, 548 
(Bankr. S.D. Cal. 1982) (creditor must establish existence of debt owed to or insured or 
guaranteed by governmental agency or nonprofit institution of higher education); Coleman v. 
HEAF (In re Coleman), 98 B.R. 443, 447 (Bankr. S.D. Ind. 1989) (same); Santa Fe Medical 
Services, Inc. v. Segal (In re Segal), 57 F.3d 342, 347 (3d Cir. 1995) (holding that creditor must 
first establish that loan was for educational purpose). See generally Singer, supra note 53, at 
388-89 nn.346-50 (other citations). Decisions under § 523(a)(8)(A) are parallel. See, e.g., 
Chisari v. Florida Dep’t of Educ. (In re Chisari), 183 B.R. 963, 966 (Bankr. M.D. Fla. 1995) 
(creditor has burden of proving that debt exists and was incurred for educational purposes). 

122. See, e.g., Norman, 25 B.R. at 548; Coleman, 98 B.R. at 447. Cf. infra note 148 (regarding 
the burden on this point under § 523(a)(8)(A)). Allocation of the burden to the creditor is 
consistent with general principles. Compare Norman, 25 B.R. at 548 (quoting Williams v. 
Adminstrator of the Nat'l Aero. & Space Admin., 463 F.2d 1391, 1400 (C.C.P.A. 1972)) (holding 
that burden of proof generally lies on the party seeking to change the present state of affairs) 
with supra text accompanying note 23 (in bankruptcy, status quo favors debtor; creditor seeks 
change). See Norman, 25 B.R. at 548 (old Bankruptcy Act allocated the burden to the party 
objecting to discharge); supra note 67 and accompanying text (Bankruptcy Commission draft 
made discharge automatic unless creditor objected); supra note 65 (§ 523(a)(8) was intended 
to follow prior law); FED. R. BANKR. P. 4005 (at the trial on a complaint objecting to a discharge, 
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the burden at this stage as the burden of proving nondischargeability.’” 

Where the applicability of § 523(a)(8) is undisputed, or the creditor 
proves its applicability as just described, the discussion of burdens enters 
another phase. Federal appellate court opinions have generally stated 
simply that, at this point, the debtor has a burden of proof, without 
(a) specifying the kind of burden or (b) explaining how the debtor acquired 
it.1%4 

On the former question, regarding the kind of burden, the consensus of 
the lower courts seems to be that it is a burden of persuasion, to be carried 
by the preponderance of the evidence,” rather than merely a burden of 
production to which no such standard of proof would apply.” This burden 
of persuasion does seem to imply a corresponding burden of production, 
however, such that, once the debtor makes a prima facie case, the burden 
shifts to the creditor to present a credible rebuttal.’”’ 

On the latter question, regarding how the debtor acquires this burden of 
persuasion, one should note, first, that courts variously describe the issue 
to be proved at this stage as both the issue of undue hardship and the 
issue of dischargeability (or nondischargeability).”° Lacking any sign of 





the plaintiff [ordinarily, the creditor] has the burden of proving the objection); infra note 153 
(other relevant principles). Compare 2 MCCORMICK, EVIDENCE § 337 (J. Strong 4th ed. 1992) (the 
risk of failure of proof may be placed upon the party who contends that the more unusual event 
has occurred) with supra notes 25 & 44 (bankruptcy abusers were only a small fraction of all 
student loan debtors in bankruptcy). Cf. Darrell Dunham & Ronald A. Buch, Educational Debts 
under the Bankruptcy Code, 22 MEM. ST. U.L. REV. 679, 707 (1992) (suggesting that courts may 
place specific burdens on the creditor as part of the undue hardship analysis). 

123. See, e.g., Segal, 57 F.3d at 347 (creditor sought to persuade court that loan was “non- 
dischargeable under section 523(a)(8)”); Coleman v. HEAF (In re Coleman), 98 B.R. 443, 447 
(Bankr. S.D. Ind. 1989) (creditor must initially prove its entitlement to a finding of 
nondischargeability). 

124. See Andrews v. South Dakota Student Assistance Corp. (In re Andrews), 661 F.2d 702, 
704 (8th Cir. 1981) (debtor must show that repayment of loan would impose undue hardship); 
Brunner v. NYSHESC, 831 F.2d 395, 396 (2d Cir. 1987) (debtor must establish her eligibility for 
discharge based on undue hardship); PHEAA v. Faish (In re Faish), 72 F.3d 298, 301 (3d Cir. 
1995), cert. denied, 116 S. Ct. 2532 (1996) (debtor has burden of demonstrating undue 
hardship); Woodcock v. Chemical Bank (In re Woodcock), 45 F.3d 363, 367 (10th Cir. 1995) 
(same); In re Roberson, 999 F.2d 1132, 1137 (7th Cir. 1993) (debtor must establish that his 
circumstances warrant discharge). 

125. See, e.g., Alliger v. PHEAA (In re Alliger), 78 B.R. 96, 99; N.D. State Bd. of Higher Educ. 
v. Frech (In re Frech), 62 B.R. 235, 236 n.1 (Bankr. D. Minn. 1986); O’Brien v. Household Bank 
FSB (In re O’Brien), 165 B.R. 456, 458 (Bankr. W.D. Mo. 1994). 

126. See supra note 116 and accompanying text. 

127. See, e.g., Alliger, 78 B.R. at 99; O’Brien, 165 B.R. at 459. 

128. See, e.g., Faish, 72 F.3d at 301; Brunner, 831 F.2d at 396. This is worded in various 
ways. See, e.g., Roberson, 999 F.2d at 1137 (“the burden . . . to establish that his circumstances 
warrant discharge”); Alliger, 78 B.R. at 99 (“the burden of proof in making a case for discharge- 
ability on the basis of undue hardship”). 

129. See, e.g., Frech, 62 B.R. at 236 n.1 (burden of production and persuasion on the issue 
of dischargeability); Otto v. Niles (In re Niles), 106 F.3d 1456, 1460 n.3 (9th Cir. 1997) (burden 
of proving nondischargeability). 
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judicial consternation at this flexible phraseology, one must conclude that, 
once § 523(a)(8) is found to apply to the debt, courts construe undue 
hardship and dischargeability as being essentially the same issue. 

At both stages, then — that is, regardless of which party bears the 
burden — courts say dischargeability is the issue. One would not expect 
otherwise in a statute commonly described as a “discharge exception.” 
Thus, both parties bear burdens on a single issue. Some courts, evidently 
missing this bifurcation, describe the placement of the burden on the debtor 
as a mere exception™ to the general rule that the burden of proving dis- 
chargeability is entirely the creditor’s.** Others acknowledge, more 
accurately, that the burden of persuasion is being “split”** in a non- 
concurrent fashion; i.e., shifted. The authority for this shift is commonly 
traced back to the case of Financial Collection Agencies v. Norman,™ to 
which this discussion turns. 


2. Norman Rebutted 


Norman shifted the burden of persuasion, so as to require the debtor to 
show undue hardship, for four reasons: (1) under § 523(a)(8)(B), undue 
hardship is an “exception to the exception” in the sense in which Justice 
Holmes used the phrase in Hill v. Smith,** and therefore requires the same 
shift in the burden as Justice Holmes required; (2) reasoning by analogy, “in 
the field of civil procedure the burden of proof is likewise placed on the 


party who would claim a hardship”; (3) the debtor “has peculiar access to 
[information about] her own personal affairs” that “forms the basis for 
determining if repayment would be a hardship”; and (4) undue hardship is 
an affirmative defense.** The following paragraphs discuss certain matters 





130. See Grogan, 498 U.S. at 287, 111 S. Ct. at 659-60 (basing a uniform standard of proof 
in § 523({a) cases on the assumption that dischargeability is the issue in such cases); supra text 
accompanying note 102. 

131. E.g., Niles, 106 F.3d at 1460 n.3; Berthiaume v. PHEAA (In re Berthiaume), 138 B.R. 
516, 520 (Bankr. W.D. Ky. 1992). 

132. See, e.g., Grogan, 498 U.S. at 287, 111 S. Ct. at 659, 112 L. Ed. 2d at 765 (creditor must 
establish nondischargeability by the preponderance of the evidence); Niles, 106 F.3d at 1460 
n.3 (noting that generalized statements that the creditor bears the burden of proving 
nondischargeability are common under § 523). 

133. See, e.g., Chisari, 183 B.R. at 966. 

134. Financial Collection Agencies v. Norman (In re Norman), 25 B.R. 545 (Bankr. S.D. Cal. 
1982), cited in, e.g., Alliger, 78 B.R. at 99; Chisari, 183 B.R. at 966; Coleman, 98 B.R. at 447; 
Frech, 62 B.R. at 236 n.1. 

135. 260 U.S. 592, 595, 43 S. Ct. 219, 220 (1923). 

136. Norman, 25 B.R. at 548-49 & n.3. Regarding the synonymity of the “affirmative 
defense” and “exception to the exception” rationales, compare Stone v. Stone (In re Stone), 199 
B.R. 753, 781 (Bankr. N.D. Ala. 1996) (the Ability to Pay and Detriment standards under § 
523(a)(15) are exceptions within an exception “and as such [are] affirmative defenses”) with 
Scigo v. Scigo (In re Scigo), 208 B.R. 470, 473 (Bankr. D. Neb. 1997) (concluding that Stone 
found that those standards were not affirmative defenses but, rather, were exceptions within 
the exception). Stone claimed that the burden was being “placed” upon the debtor rather than 
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pertaining to these four rationales. 


a. Authority 


Norman’s authorities did not all say what the court said they did. For 
instance, one of the two early cases which supposedly “declared” that a 
claim of undue hardship is in the nature of an affirmative defense made, in 
fact, no such statement, but merely indicated that the debtor had pleaded 
undue hardship as an affirmative defense — under the statute prior to § 
523(a)(8)(B), by which creditors filed complaints.” Also, the case Norman 
cites listing three “usual rules of the law of evidence” dealt with the initial 
placement of burdens, not their subsequent shifting, and indicated in any 
event that it was selecting three, not all, of those “usual rules” according to 
the needs of the particular case.“ Further, Hill v. Smith appears to have 
shifted the burden of production, not of persuasion.” 

Moreover, regardless of which burden was being shifted, Norman 
misconstrued the point of Hill. Justice Holmes stated, in essence, that under 
the statute in issue™’ and for the sake of justice itself, the debtor had to be 
held responsible for failing to make sure that debts were scheduled or that 
creditors knew or had been notified of the bankruptcy. Holding a debtor 
thus responsible for his/her own intentional or negligent breach of 





being “shifted” to him/her, Stone, 199 B.R. at 780, implying the existence of two separate 
ultimate issues. 

137. See NYSHESC v. Kohn (In re Kohn), 5 Bankr. Ct. Dec. (CRR) 419, 420 (Bankr. S.D.N.Y. 
1979); supra notes 65-67 and accompanying text. 

138. Norman, 25 B.R. at 548, (citing Williams v. Administrator of the Nat'l Aeronautic & 
Space Admin., 463 F.2d 1391, 1400 (C.C.P.A. 1972)). 

139. Williams, 463 F.2d at 1400. See supra note 122 & infra note 153 (regarding such rules). 

140. See supra note 105 (burden of persuasion never shifts); Greenwich Collieries, 512 U.S. 
at 273, 114 S. Ct. at 2255-56 (Hill v. Smith clearly and correctly distinguished burdens of 
persuasion and production; burden of proving a fact may shift, but “the only time the burden 
of proof—as opposed to the burden to produce evidence—might shift is in the case of 
affirmative defenses”); Hill v. Smith, 260 U.S. at 593-95, 43 S. Ct. at 219-20 (repeated references 
to the parties’ duty to “offer evidence”; no mention of affirmative defenses; if burden of 
persuasion were at issue, use of same rationale for placing same burden on both parties 
sequentially might imply that both were asserting affirmative defenses “by the same principle”); 
In re Farmers’ & Merchants’ Bank of Janes, Eby v. Waltz, 286 F. 924, 926 (6th Cir. 1923} (Hill v. 
Smith illustrates “the elementary rule that one who relies upon an exception or upon an 
impeachment of the prima facie situation carries the burden of proof”); infra notes 157-63 and 
accompanying text (regarding affirmative defenses). 

141. See Hill, 260 U.S. at 594-95, 43 S. Ct. at 220 (1923) (quoting Bankruptcy Act of July 1, 
1898, ch. 541, § 17a(3), 30 Stat. at L. 550, amended in Act of February 5, 1903, ch. 487, § 5, 32 
Stat. at L. 798, Comp. Stat. § 9601, as follows: 

[A discharge] shall release a bankrupt from all of his provable debts, except such as . . . (3) 
have not been duly scheduled in time for proof and allowance, with the name of the creditor 
if known to the bankrupt, unless such creditor had notice or actual knowledge of the 
proceedings in bankruptcy.) 
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bankruptcy procedure has no negative implications for a debtor who 
observes such procedure by pursuing a discharge in the prescribed manner. 

Further, Justice Holmes justified a shift in the burden for reasons of 
justice and policy,’ and not merely because of the statute’s grammatical 
structure.““* One could not justify a principle that detected “an exception 
to the exception,” sufficient to shift an otherwise immovable burden of 
persuasion, every time a statute contains a caveat marked by words like 
“except” or “unless.”"** Such an approach has been rejected by courts 
construing other subsections of § 523(a),"* including not only the somewhat 
similarly phrased § 523(a)(15)'* but also § 523(a)(8)(A).*”’ 


b. Analogy to Civil Procedure 


Norman cites the Stonybrook™ case to support the view that “in the field 
of civil procedure the burden of proof is likewise placed on the party who 
would claim a hardship.”*’ As Norman says, Stonybrook addresses pro- 
cedural hardship, stating that the court will become concerned when pre- 
trial discovery “demands are unduly burdensome or oppressive with rela- 
tion to the case itself.”*° This is an apt description of the debtor’s present 
situation in the student loan context. The placement of extreme procedural 
burdens upon the debtor is indeed an excessive hardship’ (although, to 
preserve some clarity, this article generally does not refer to “the extreme 


procedural hardship of having to show extreme substantive hardship”). 





142. Id. 

143. See Norman, 25 B.R. at 549 (emphasizing and repeating the “exception to the 
exception” phrase). 

144. Subsection (8) of 11 U.S.C. § 523(a) is not the only subsection containing such provisos. 
E.g., § 523(a)(2)(A) & (C) contain an exclusion defining an “other than” clause within a “to the 
extent” clause; subsection (3) contains several “if’ clauses; and subsection (5) contains an “other 
than” clause and an “unless” clause within a “but not” clause. See 2 MCCORMICK, EVIDENCE § 
337 (J. Strong 4th ed. 1992) (distinctions based upon exceptions often produce an arbitrary 
allocation of burdens). 

145. See Stone v. Stone (Jn re Stone), 199 B.R. 753, 770 (Bankr. N.D. Ala. 1996) (courts do 
not apply exceptions to exceptions under § 523(a)(3) and § 523(a)(5)); cf. id. at 771 (legislative 
history of § 523(a)(15), in H.R. REP. NO. 103-835, at 54 (1994), is silent on burden of proof 
(despite many years of judicial speculation on similar issue under § 523(a)(8))). 

146. See, e.g., Butler v. Butler (In re Butler), 186 B.R. 371, 374 (Bankr. D. Vt. 1995) (§ 
523(a)(8)(B) “may or may not” contain such a shift but (a)(15) does not); Dressler v. Dressler (In 
re Dressler), 194 B.R. 290, 303-04 (Bankr. D.R.I. 1996) (same); Morris v. Morris (In re Morris), 
197 B.R. 236, 243 (Bankr. N.D.W.Va. 1996) (burden of persuasion is on the creditor under § 
523(a)(15)); but see, e.g., Hill v. Hill (In re Hill), 184 B.R. 750, 753 (Bankr. N.D. Ill. 1995) (burden 
under subsection (a)(15) is on debtor). 

147. Compare e.g., Chisari, 183 B.R. at 966-67 (burden on debtor) with e.g., Alleshouse v. 
Student Assistance Comm’n, 565 N.E.2d 340, 342 (Ind. App. 3 Dist. 1991) (burden on creditor). 

148. Stonybrook Tenants Ass’n v. Alpert, 29 F.R.D. 165, 167 (D. Conn. 1961). 

149. Norman, 25 B.R. at 549 n.3. 

150. Stonybrook, 29 F.R.D. at 167. 

151. See, e.g., infra notes 355-61 & 367-86 and accompanying text. 
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That is, the relevance of Stonybrook derives not, as Norman seems to 
suggest, from the vacuous observation that the word “hardship” happens to 
be used there but, rather, from its principle — with which a student loan 
debtor might readily agree — that when the creditor requires an oppressive 
degree and kind of proof, justice calls for an adjustment of the load. 


c. Peculiar Access to Information 


Although Norman would base the burden of persuasion upon the belief 
that the debtor “presumably” has “peculiar access” to information about 
his/her own degree of hardship,*” that is but one of the principles which 
courts consider when allocating a burden.** To rebut any suspicion that the 
debtor generally has exclusive access to necessary information,’ section VI 
of this article analyzes the kinds of information needed and the extent to 
which the creditor has equal or better access.” 


d. Affirmative Defense 


For several reasons, Norman’s view that undue hardship is an 
affirmative defense does not fit the structure of § 523(a)(8). First, a debtor’s 
undue hardship pleading bears no immediate resemblance to any of the 


classic affirmative defenses.“° Second, a debtor who challenges the 
applicability of § 523(a)(8)*” and also alleges undue hardship, in the 
alternative, can hardly be described as admitting the creditor’s cause of 
action. In such a case, there exists none of the “confession” required for an 
affirmative defense,”* raising the question of whether Norman would 





152. Norman, 25 B.R. at 549. 

153. See 9 Wigmore, EVIDENCE § 2486 (Chadbourn rev. 1981) (this consideration takes its 
place among other considerations of fairness and experience); 2 MCCORMICK, EVIDENCE § 337 
(J. Strong 4th ed. 1992) (very often one must plead and prove matters as to which his adversary 
has superior access to the proof); 31A C.J.S. Evidence § 120 (1996) (knowledge about a 
particular fact is one of several principles upon which a court may determine that the normal 
allocation of the burden of proof should be altered; others include the availability of evidence, 
the best public policy result in the absence of proof of the particular fact, and the probability 
or improbability of the fact); supra note 122. 

154. The principle that Norman would rely upon is phrased in this narrower way in 29 AM. 
Jur. 2D, Evidence § 161 (1994). 

155. See infra notes 178-361 and accompanying text. 

156. See e.,g., FED. R. Civ. P. 8(c), which lists these among its matters “constituting an 
avoidance or affirmative defense”: accord and satisfaction, arbitration and award, assumption 
of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of 
consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, res 
judicata, statute of frauds, statute of limitations, and waiver. 

157. See supra note 72 and accompanying text. 

158. Affirmative defenses are derived from the common law plea of confession and 
avoidance. Flav-O-Rich, Inc. v. Rawson Food Serv., Inc. (In re Rawson Food Serv., Inc.), 846 
F.2d 1343, 1349 (11th Cir. 1988) (quoting 5 C. WRIGHT & A. MILLER, FEDERAL PRACTICE & 
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consider undue hardship an affirmative defense in only some § 523(a)(8)(B) 
cases. Third, because of their extraneous nature, affirmative defenses must 
be affirmatively pleaded, so that the opposing party has notice of the 
additional issue and may prepare to litigate it;** but one cannot describe 
undue hardship as “extraneous” when it is part of the very statute that will 
determine the case. Fourth, since an affirmative defense arises in response 
to an assertion by the other party,“ Norman would seem to imply that a 
debtor’s complaint could not even mention undue hardship, because at that 
point the other party would not yet have filed anything in response to which 
the debtor could plead this so-called defense. That is, until Congress places 
the burden of pleading upon the creditor, the debtor’s duty to plead undue 
hardship in his/her own complaint’ will logically exclude the possibility 
that the debtor could plead undue hardship as an affirmative defense 
against someone else’s complaint. 

If it seems easier to imagine that undue hardship is an affirmative 
defense because it is set off in its own subsection, one might ponder the 
evident congressional intent to continue the approach of prior law regarding 
the parties’ respective burdens.“* The Bankruptcy Commission had 
explicitly placed the burden of showing undue hardship on the creditor; 
and both the Commission’s 1973 draft’® and § 439A of the Education 
Amendments of 1976" may be paraphrased as saying, in pertinent part, 
that student loans of the type to which § 523(a)(8)(B) applies are discharged 





PROCEDURE § 1270 (1969)). In that plea, the defending party must admit the adversary’s 
allegations to such an extent that the adversary has an apparent right. 61A AM. JUR. 2D Pleading 
§ 155 (1981). Thus, affirmative defenses do not controvert the adversary’s prima facie case, but 
instead raise matters extraneous to it. Flav-O-Rich, 846 F.2d at 1349; Hassan v. United States 
Postal Service, 842 F.2d 260, 263 (11th Cir. 1988). See supra note 156. 

159. FED. R. Civ. P. 8(c); Hassan v. United States Postal Service, 842 F.2d 260, 263 (11th Cir. 
1988). 

160. FED. R. Civ. P. 8(c) (pleading setting forth affirmative defenses is in response to a prior 
pleading); Amelio v. Yazoo Mfg. Co., 98 F.R.D. 691, 693 (N.D. Ill. 1983) (affirmative defenses 
generally admit matters in a complaint). 

161. See supra notes 97-98 and accompanying text. 

162. See supra text accompanying note 68. 

163. Senate Report 95-989, supra note 62, at 79. The version that became law does not differ 
significantly in this regard from the draft to which Senator DeConcini’s comment pertained. 
See supra note 66 and accompanying text. 

164. BANKRUPTCY COMMISSION REPORT, supra note 27, pt. II at 140 n.16. 

165. Id., pt. II, § 4-506(a)(8), at 136 provided as follows: 

(a) Exceptions from Discharge. A discharge extinguishes all debts of an individual 
debtor, whether or not allowable, except the following: 


(8) any educational debt if the first payment of any installment thereof was due 
on a date less than five years prior to the date of the petition and if its payment from 
future income or other wealth will not impose an undue hardship on the debtor and 
his dependents. 
166. Section 439A produced the same result but was phrased more complexly, allowing for 
“discharge .. . only if... except that... only if....” See supra note 30. 
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except where repayment will impose no undue hardship. A phrasing along 
those lines — which would have the same substance as § 523(a)(8)(B) — 
may have been rejected solely because of its grammatical awkwardness 
under the general format of § 523(a), which lists debts that are “not 
discharge[d]” rather than those that are “discharged except where... .”**” 

Finally, for purposes of illustration, one may consider a hypothetical 
situation in which an affirmative defense could arise in connection with 
undue hardship. If, as some courts have suggested, the debtor’s negligence 
in creating his/her own hardship were relevant, then the debtor might 
retort, as an affirmative defense, that the creditor bore contributory 
responsibility for that hardship. For example, if the creditor asserted that 
the debtor was to blame for making a poor educational decision,” the 
debtor might reply that the school providing a poor education bore some 
responsibility for the result’” and that the court should take into account 
the violation, by the school or some other party to the lending transaction, 
of laws whose observance might have produced a better outcome.’” 
Nevertheless, as this example shows, each party might have to produce 
evidence on a sub-issue, but none of that would necessarily affect the 
allocation of the ultimate burden of persuasion. 


3. Burden of Persuasion Summary 


It is clearly and emphatically the duty of the courts to construe the 
statute in the debtor’s favor.’” Inexplicably, however, most’” courts have 
instead cited indefensible rationales (or no rationales at all) for shifting the 





167. The temptation to restructure the student loan debt, see infra note 352, may reflect an 
intuitive judicial sense that undue hardship is more like a set-off—i.e., a relative adjustment in 
light of the factors of the case, reducing the amount that creditors should receive—than an 
absolute bar to recovery. See Washington v. Atchison, Topeka & Santa Fe, 834 P.2d 433, 435 
(N.M. 1992) (defendant’s assertion of set-off was not an affirmative defense). 

168. See, e.g., infra text accompanying note 497. 

169. See, e.g., infra notes 267-72 and accompanying text. 

170. See infra note 266 and accompanying text. 

171. See infra notes 233-47 and accompanying text. 

172. See supra notes 14-26 and accompanying text. 

173. Some opinions have placed the entire burden of persuasion on the creditor. See, e.g., 
infra note 526 and accompanying text and Petition for Certiorari, TSAC v. Cheesman, No. 94- 
809 (U.S. 1995), at 13-14 (creditor stated that Sixth Circuit put burden of proof on creditor); 
Bryant v. PHEAA (In re Bryant), 72 B.R. 913, 919 (Bankr. E.D. Pa. 1987) (putting “the burden 
of both proof and persuasion” on lender to prove an absence of undue hardship if debtor’s 
income falls below poverty level); Carter v. Kent State Univ. (In re Carter), 29 B.R. 228, 232 
(Bankr. N.D. Ohio 1983) (creditor failed to present evidence that debtors’ finances would 
improve); Fox v. PHEAA (In re Fox), 163 B.R. 975, 978 (Bankr. M.D. Pa. 1993) (burden of 
persuasion is on the creditor); Hornsby v. TSAC (In re Hornsby), 201 B.R. 195, 200 (Bankr. W.D. 
Tenn. 1995) (creditor was required to supply proof that debtors’ financial situation would 
improve in foreseeable future). 
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burden of persuasion to the debtor in § 523(a)(8)(B) cases.’ There is only 
one issue of dischargeability, for which the creditor bears the burden of 
persuasion.’” Since one cannot tell whether Congress would have wanted 
a particular loan to be held nondischargeable until one has determined 
whether its repayment would impose an undue hardship,’” the creditor 
who fails to persuade on that question fails to establish an essential 
characteristic of the debts that § 523(a)(8) bars from discharge.’” 


V. BURDEN OF PRODUCTION 


Courts that would shift a burden of persuasion or production to the 
debtor under § 523(a)(8)(B) ordinarily indicate that this shift should not 
occur until the matter of undue hardship arises.’” It seems evident, then, 
that under any interpretation, the creditor bears the burdens of persuasion 
and production on questions logically preceding the issue of undue 
hardship. In the following pages, subsection A examines such questions. 

Once those preceding matters are concluded and the issue of undue 
hardship is squarely in view, it becomes necessary to decide whether the 
burden of production on that issue should shift to the debtor. In the 
following pages, subsection B steps through the process of proving undue 
hardship and demonstrates that it is rarely necessary or advisable to shift 
the burden of production on that issue to the debtor. 


A. The Creditor’s Burden of Production on Issues Logically Preceding 
Undue Hardship 


As noted supra, the burden of persuasion begins (and should stay) on 
the creditor, to show nondischargeability by a preponderance of the 
evidence;’”’ the burden of persuasion ordinarily imposes a corresponding 
burden of production; and the statute raises a number of questions that 
must be resolved before it is established that the disputed debt falls within 
the statute’s scope.*** On that basis, the following discussion suggests that 
the accuracy, efficiency, and equity of student loan discharge decisions are 





174. Besides relying on the Norman rationale, the court in Coleman v. HEAF (In re 
Coleman), 98 B.R. 443 (Bankr. S.D. Ind. 1989) also reasoned that the burden of persuasion also 
had to shift to the debtor because of the statute’s self-executing nature. Id. at 447; see supra text 
accompanying note 62. But Coleman simultaneously admitted that the creditor necessarily 
bears a partial burden of proof as soon as a complaint is filed. Id. It is not clear why a self- 
executing feature that allows the creditor to bear an initial burden of persuasion must prohibit 
the full allocation of that burden to that party. 

175. See supra text accompanying note 119. 

176. See, e.g., infra text accompanying note 368. 

177. Similarly for the burden of production. See infra note 250 and accompanying text. 

178. See supra text accompanying note 124. 

179. See supra note 121 and accompanying text. 

180. See supra note 108 and accompanying text. 

181. See supra text accompanying note 71. 
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greatly improved when courts require creditors to establish certain matters, 
often neglected in the reported cases, that are essential to verify compliance 
with the purpose of § 523(a)(8). 


1. Loan-Related Records and Calculations 


As a threshold issue, the student loan exception to discharge is limited 
to situations in which funds have changed hands with an obligation to 
repay; the statute does not cover every type of debt that a student might owe 
a school.” (Among the variety of public and private loan programs, when 
it is necessary to examine specific terms of a loan program, this article will 
generally concentrate upon the Federal Family Education Loan Program 
[hereinafter referred to as the “FFEL” program],’*’ which has been by far the 
largest.™**) 

Typically, in a student loan program, students take out loans to finance 
their educations, are given a grace period of six to nine months after 
graduation, and must then begin repayment according to a schedule 
provided by the ereditor.° The debtor may qualify, however, for a 


temporary cessation of payments during an authorized period of deferment 
or forbearance.*” Deferments, which under § 523(a)(8)(A) should be treated 





182. See, e.g., Dakota Wesleyan Univ. v. Nelson (In re Nelson), 188 B.R. 32, 33 (D.S.D. 1995) 
(amounts debtor owed to school for tuition and other services were not an educational benefit 
overpayment or loan, because no funds changed hands, and were therefore dischargeable); N.M. 
Institute of Mining & Technology v. Coole (In re Coole), 202 B.R. 518, 519 (Bankr. N.M. 1996) 
(debtor’s note promising payment for services, e.g., housing charges, was not a loan, because 
no money changed hands; discharged); but see Andrews Univ. v. Merchant (In re Merchant), 
958 F.2d 738, 741 (6th Cir. 1992) (extensions of credit by university, evidenced by promissory 
note, are loans under § 523(a)(8)). 

183. The FFEL program includes the Federal Stafford Loan Program, Federal Supplemental 
Loans for Students, the Federal Plus Program, and the Federal Consolidation Loan Program. 34 
C.F.R. § 682.100(a) (1996). Federal Stafford Loans were originally known as Guaranteed 
Student Loans (“GSL”), which was the name given to the corresponding loan program (the 
“GSLP”) under the Higher Education Act of 1965, Pub. L. No. 89-329, Title IV, Part B, as 
amended by Pub. L. No. 99-498, Title IV, § 402(a), Oct. 17, 1986, 100 Stat. 1353. The name was 
changed to the “Robert T. Stafford Student Loan Program” in 1988. See 20 U.S.C. § 1071(c). 
Other federal loan programs include the FISL, ALAS, PLUS, Perkins (formerly NDSL), HPSL, 
HEAL, and NSLP programs. 34 C.F.R. § 682.100(a)(4) (1996). 

184. BUREAU OF THE CENSUS, U.S. DEP’T OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED 
STATES [hereinafter cited as Statistical Abstract], table 288 (1996) (the major federal student 
financial assistance programs involving loans since 1970 have been the FFEL and Perkins 
programs, utilizing annual loan funds (in 1992) of $14.7 billion and $868 million, respectively). 

185. See, e.g., 34 C.F.R. §§ 682.200 & 682.209 (1996); see also Chisari v. Florida Dep’t of 
Educ. (In re Chisari), 183 B.R. 963, 967-68 (Bankr. M.D. Fla. 1995) (rejecting argument that loans 
did not come due until creditor sent a repayment schedule to debtor). 

186. See 34 C.F.R. §§ 682.210 & 682.211 (1996) (combining, respectively, the deferment and 
forbearance provisions applicable to student loans arising under a number of different statutes); 
see also 34 C.F.R. § 682.402(m) (1997) (defining applicable suspension). 
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as “applicable suspensions,”*”’ and forbearances, which should not,’ are 


available in a variety of circumstances.”* The creditor, as the party that 





187. Deferments are specified in the Senate Report explaining the origin of the “applicable 
suspensions” phrase in § 523(a)(8)(A). S. REP. NO. 96-230, at 2-3, reprinted in 1979 
U.S.C.C.A.N. 936, 937-38 [hereinafter cited as Senate Report 96-230]. See Huber v. Marine 
Midland Bank (In re Huber), 169 B.R. 82, 86 (Bankr. W.D.N.Y. 1994) (deferments are precisely 
what Congress had in mind when it used the phrase “applicable suspension of the repayment 
period”). Deferments are a right of the borrower within the terms of the loan agreement. But 
see infra notes 352 & 491 (regarding unauthorized judicial deferments); infra text accompanying 
notes 449-57 and accompanying text (opinions requiring debtor to seek deferments); compare 
Huber, 169 B.R. at 87 (deferments are applicable suspensions even if they violate federal 
regulations, as long as the parties agree to them) with infra notes 227-28 (congressional 
emphasis on compliance with regulations). 

188. Although forbearances have been available since the enactment of § 523(a)(8), see, e.g., 
45 C.F.R. § 177.512 (1979), they are not mentioned in Senate Report 96-230, supra note 187, 
because, unlike deferments, they are generally granted at the lender’s discretion, and therefore 
do not allow the kind of manipulation, by the debtor, addressed in that Senate Report, contra 
Eckles v. Wisconsin Higher Educ. Corp. (In re Eckles), 52 B.R. 433, 435 (E.D. Wis. 1985). It is 
entirely possible for the lender, in its discretion, to fail to grant them, without leaving the debtor 
any remedy. 34 C.F.R. § 682.211(a)(2)(i) (1996); see, e.g., Robinson v. United States Dep’t of 
Educ. (In re Robinson), 193 B.R. 967, 968 (Bankr. N.D. Ala. 1996) (denying or ignoring request 
for forbearance). They are granted for the benefit of the lender as well as the borrower, to avoid 
or minimize the consequences of default. 34 C.F.R. § 682.211(a) (1996). It is possible that, in 
its post-1978 inattention to § 523(a)(8), see, e.g., supra note 47 and accompanying text, Congress 
has not kept track of the original concept distinguishing deferments from forbearances. See infra 
note 396 (in United States Code Title 20, Congress has subsequently created forbearances that 
lenders must allow); cf. Cobb v. United Student Aid Funds, Inc. (In re Cobb), 196 B.R. 34, 37 n.5 
(Bankr. E.D. Va. 1996) (courts have conflicting views on the strength of authority that provisions 
under Title 20 provide on interpretation of § 523(a)(8)).) Some courts have erroneously inter- 
preted “applicable suspension” broadly against, the debtor to include forbearances. See 
Georgina v. HEAF (In re Georgina), 124 B.R. 562, 564 (Bankr. W.D. Mo. 1991) (approach of 
Eckles, as followed in Shryock v. Pittsburg State Univ. (In re Shryock), 102 B.R. 217, 219 (Bankr. 
D. Kan. 1989), broadly interpreted “applicable suspension”); Virginia State Educ. Assistance 
Auth. v. Gibson (In re Gibson), 184 B.R. 716, 718-19 (E.D. Va. 1995), affd, 86 F.3d 1150 (4th Cir. 
1996) (automatic stay under previous bankruptcy filing is an applicable suspension). 
Regulations now echo this approach, even while acknowledging the lender's generally unilateral 
discretion. See 34 C.F.R. § 682.402(m)(1) & (2) (1997) (suspension begins when lender grants 
forbearance and continues as long as lender does not demand payment). Besides ignoring 
Senate Report 96-230, the approach of treating forbearances as applicable suspensions 
potentially reduces the creditor's incentive to seek repayment of principal, and also bars some 
debtors freedom ever obtaining relief under § 523(a)(8), by allowing or requiring creditors to 
keep certain loans in a suspended, nondischargeable state indefinitely. See 34 C.F.R. § 
682.402(m)(3)(i) (1997) (implying e.g., that, once begun, an applicable suspension based on a 
hardship forbearance may continue forever if the hardship does not end); infra notes 245 & 335 
and accompanying text. See also supra note 45 (effect of Chapter 13 filing under § 
523(a)(8)(A)). For this reason, the debtor considering a bankruptcy filing under subsection (A) 
may prefer to avoid forbearances, thereby frustrating the default-preventive intent of Congress. 
See infra notes 453-57 and accompanying text. 

189. Depending upon the terms of the particular loan, debtors have potential access to a 
wide variety of grounds for deferments and forbearances. See 34 C.F.R. §§ 682.210(b) & 
682.211(a)(1) (1996). Older and newer statutes, regulations, and loan agreements under the 
same loan program may not present identical lists of allowable deferments. Compare e.g., 45 
C.F.R. § 177.508(b) (1979) with e.g., 34 C.F.R. § 682.210(b) (1996). 
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would otherwise seek collection, must decide whether it believes that a 
deferment or forbearance is warranted in a given situation™ and, if so, must 
make appropriate adjustments to its calculations of the amount of time 
remaining in the loan repayment period™ and of the amounts of any 
interest, late fees, attorney’s fees, and collection costs™ that it may seek 
from the debtor. 

Since it is not possible to determine the amount of time that has elapsed 
for purposes of § 523(a)(8)(A) without knowing what deferment and 
forbearance decisions the creditor has made, nor to estimate the impact of 
loan repayment upon the debtor’s finances for purposes of § 523(a)(8)(B) 
without knowing the amounts and duration of the payments the creditor 
expects to receive,’” nor to assess the validity of any such time or money 


calculations until they are laid out plainly, the creditor in any § 523(a)(8) 
case should have its records in sufficient order to allow it to justify any 
deferments, forbearances, or resulting calculations.™ The ability to prepare 
such calculations, particularly in a complex situation,” is much more likely 
to lie in the creditor's hands than in the debtor’s or even the 
court’s—indeed, the creditor is required for other reasons to make such 





190. See supra notes 187-89. 

191. See 34 C.F.R. § 682.200 (1996) (repayment period on student loans generally limited 
to 10 years, exclusive of periods of deferment and forbearance, but consolidation loans can 
extend 30 years). See generally Student Loan Marketing Association’ (“Sallie Mae”), (last 
modified Jan. 8, 1998) <http://www.salliemae.com> ((800) 524-9100) (loan consolidation 
information); infra note 234 (consolidation restarts the 7-year clock under § 523(a)(8)(A)). 

192. See 20 U.S.C. § 1091a(b)(1) and 34 C.F.R. § 682.202(c) through (g) (1996) (fees 
authorized for loan origination, loan insurance, refinancing, late charges, and collection charges 
including attorney’s fees, court costs, and telegrams); 34 C.F.R. §§ 682.208 & 682.507 (1996) 
(creditor required to exercise due diligence in loan collection); infra note 352 (restructuring the 
debt sometimes eliminates such fees). 

193. Raimondo v. NYSHESC (In re Raimondo), 183 B.R. 677, 681 (Bankr. W.D.N.Y. 1995). 
See infra notes 325-39 and accompanying text (detailed review of such calculations). 

194. See 20 U.S.C. § 1094(a)(3) (eligible institutions under the student loan program must 
maintain records necessary to ensure proper and efficient administration of funds received from 
the Department of Education and from students); Conn. Student Loan Found. v. Keenan (In re 
Keenan), 53 B.R. 913, 916 (Bankr. D. Conn. 1985) (creditor is required to keep necessary 
records); 34 C.F.R. § 682.414(a)(1)(ii)(C) (1997) (guarantors are required to maintain payment 
history showing date and amount of each payment, and amounts attributed to principal, 
accrued interest, and collection costs and other charges); 34 C.F.R. § 682.414(a)(4)(ii) (1997) 
(lenders required to maintain similar history, as well as evidence of borrower’s eligibility for 
deferments and documents required for forbearance); 34 C.F.R. § 682.515(a)(1) & (2) (lender 
must maintain complete and accurate lean records for five years after loan is repaid in full or 
lender is reimbursed on a claim); cf. Robinson v. United States Dep’t of Educ. (In re Robinson), 
193 B.R. 967, 969 n.3 (Bankr. N.D. Ala. 1996) (creditor’s showing of the existence of a valid 
educational debt does not require statement of the amount of the debt; such amount becomes 
relevant only when debtor asserts undue hardship). 

195. See, e.g., Conner v. Illinois State Scholarship Comm’n (In re Conner), 89 B.R. 744, 750 
(Bankr. N.D. Ill. 1988) (creditor proposed a graduated repayment schedule); Hawkins v. Buena 
Vista College (In re Hawkins), 187 B.R. 294, 300 (Bankr. N.D. Iowa 1995) (creditor asked court 
to fashion a sliding scale for repayment); see infra note 352 (complex debt restructurings). 
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calculations before trial*”°—but experience suggests that, if the court wishes 


to have that information on hand, it may have to compel creditors to share 
aad 


2. Solvency of the Student Loan Funds 


Surprisingly, in response to Congress’ interest in rescuing the student 
loan program from insolvency and preventing abuse of the bankruptcy 
process by undeserving student debtors, courts have very rarely asked 
about the current solvency of the student loan funds, or about the impact 
that a particular discharge might have upon them.” Yet the goal of 
preserving their fiscal health is ostensibly relevant to the statute’s scope.” 
That is, Congress would presumably not intend to apply the statute to a 
situation in which nonabusive debtors would be denied a fresh start for the 





196. See 34 C-F.R. §§ 682.402(f)(5)(I), 682.402(g)(1)(v)(B), 682.402(h)(ii), 682.402(1)(1)(1(b) 
(1997) (upon debtor’s bankruptcy filing, in order to determine proper response, lender and/or 
guarantor must determine whether loan has been in repayment for more than seven years, 
exclusive of applicable suspensions, and whether repayment would impose undue hardship; 
must prepare and document a statement of facts supporting objection to discharge; must take 
actions to oppose discharge; and must calculate principal, interest, late charges and collection 
costs); infra note 207. 

197. See, e.g., Claxton v. Student Loan Marketing Ass’n (In re Claxton), 140 B.R. 565, 570 
(Bankr. N.D. Okla. 1992) (debtors denied that interest accrued after Aug. 30, 1991; neither party 
supplied information or argument on point); Cobb v. United Student Aid Funds, Inc. (In re 
Cobb), 196 B.R. 34, 35 (Bankr. E.D. Va. 1996) (“sketchy” facts provided to court); Hawkins v. 
Buena Vista College (In re Hawkins), 187 B.R. 294, 299 (Bankr. N.D. Iowa 1995) (finding no 
evidence offered on term of repayment period, when loan first came due, or whether debtor had 
received any deferments); O'Flaherty v. Nellie Mae, Inc. (In re O'Flaherty), 204 B.R. 793, 796 n.9 
(Bankr. N.D. Ala. 1997) (finding no testimony offered as to interest rate or creditor’s 
calculations); Robinson v. United States Dep’t of Educ. (In re Robinson), 193 B.R. 967, 968-69 
nn.2 & 3 (Bankr. N.D. Ala. 1996) (expecting debtor to provide evidence was required to decide 
case on the basis solely of debtor’s testimony and four of her paystubs; loan documents and 
amounts were not introduced); Petition for Certiorari, TSAC v. Cheesman, No. 94-809 (U.S. 
1995), at 29a (creditor allegedly disputed the relevance, in a student loan discharge proceeding, 
of the actual loan repayment schedule); Petition for Certiorari, Woodcock v. Chemical Bank, No. 
94-9242 (U.S. 1995), at 17-18, 28 n.35 (creditor allegedly refused to state total amount sought 
or number of years that payments would continue and allegedly stated that it had no knowledge 
as to dates of or reasons for any applicable suspensions or changes in amount due); infra notes 
356-61 and accompanying text (pro se debtors unable to prosecute cases effectively). 

198. See supra text accompanying note 52. 

199. Compare Petition for Certiorari, Woodcock v. Chemical Bank, No. 94-9242 (U.S. 1995), 
at 25 n.30 (creditor allegedly asserted that debtor’s inquiries into total amounts of loans going 
into bankruptcy were irrelevant) with Petition for Certiorari, TSAC v. Cheesman, No. 94-809 
(U.S. 1995), at 15 (creditor cited such figures in its argument); cf. Santa Fe Medical Services, 
Inc. v. Segal (In re Segal), 57 F.3d 342, 349 (3d Cir. 1995) (discharge granted where student loan 
fund had already been fully repaid by loan from debtor’s employer). 

200. See, e.g., In re Pelkowski, 990 F.2d 737, 743-44 (3d Cir. 1993) (the purpose of rescuing 
the fund from fiscal doom is relevant to the question of whether the statute was intended to 
apply to a particular type of individual); Alibatya v. New York Univ. (In re Alibatya), 178 B.R. 


335, 340 (Bankr. E.D.N.Y. 1995) (congressional purpose was to safeguard student loan programs, 
not student housing facilities). 
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sake of a fund that was experiencing no risk of insolvency; and in a 
particular case the statute’s preservative intent, at least, must be satisfied 
when the fund at issue is in good health.”” 

Moreover, for funds that do come into difficulty, the 1991 report of a 
congressional investigation headed by Senator Sam Nunn showed the 
importance of inquiring into the reasons for such trouble in a § 523(a)(8)(B) 
proceeding. The report indicated “an overwhelming number of problems 
and a proliferation of abuse [of students and loan funds] in the operation of 
the [Guaranteed Student Loan Program].””” Problems included unscrupu- 
lous school practices; inadequate state licensing protection; failure of 
accreditation bodies to assure the quality of education required for program 
participation; exploitation by lenders, guarantors, and loan servicers; and 
gross mismanagement by the Department of Education.” Likewise, a 1993 
report by the General Accounting Office found “material weaknesses” in 
that Department’s ability to collect good data and “serious problems in the 
program’s structure.” It is especially telling that guaranty 
agencies—which are often debtors’ adversaries in court””—were singled out 
as exploiters of the system: such agencies failed to pursue collection and 
deliberately allowed loans to default,” so that they could obtain full 
reimbursement from the government”” and then receive additional 
reimbursement from the debtors through post-default collections efforts.” 





201. Compare Ohio Student Loan Comm'n v. Cavazos, 900 F.2d 894, 896-97 (6th Cir. 1990) 
(fund had low default rate, thereby qualifying for full reimbursement from Department of 
Education; fund also received administrative cost allowances from the Department, charged 
guarantee premiums to participating lenders, and received interest and investment income from 
its reserves; these factors combined to produce $26 million in excess reserves) with Petition for 
Certiorari, TSAC v. Cheesman, No. 94-809 (U.S. 1995), at 15 (total amount of student loan debt 
owed to guaranty agency, by all persons filing bankruptcy, including student loans not sought 
to be discharged and not actually discharged, averaged $3 million per year; amount had 
dropped significantly during the first year after the laws governing guarantors were tightened, 
see infra note 227 and accompanying text). 

202. PERMANENT SUBCOMMITTEE ON INVESTIGATIONS, OF THE COMMITTEE ON GOVERNMENTAL 
AFFAIRS, ABUSES IN FEDERAL STUDENT AID PROGRAMS, S. REP. NO. 102-58, at 33 (1991) 
[hereinafter cited as Senate Report 102-58}. 

203. Id. at 11-33 passim. 

204. UNITED STATES GENERAL ACCT. OFF., REPORT TO THE CONGRESS: FINANCIAL AUDIT: 
GUARANTEED STUDENT LOAN PROGRAM'S INTERNAL CONTROLS AND STRUCTURE NEED IMPROVEMENT 
(GAO/AFMD 93-20) (March 1993) [hereinafter cited as GAO REPORT]. 

205. See supra note 3. 

206. Admittedly, like many borrowers, rich and poor, some student debtors do not volunteer 
to give away their money if nobody seems interested in collecting it. 

207. See 20 U.S.C.A. § 1087(b) (West Supp. 1997) (federal government pays holder of loan 
the unpaid balance of principal and interest when borrower files bankruptcy under Chapter 12 
or 13, when s/he files bankruptcy under Chapter 11 (if the loan falls under § 523(a)(8)(A)), or 
when s/he files bankruptcy under Chapter 7 or 11 and the borrower commences an action to 
determine dischargeability under § 523(a)(8)(B)). 

208. GAO REPORT, supra note 204, at 46; Senate Report 102-58, supra note 202, at 28-9. 
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Subsequent studies have found that such problems persist” despite 
intensive congressional efforts to eradicate them.””” 

Such reports suggest several reasons for taking account of loan fund 
solvency in the present context. First, subjectively, the reports may 
counteract the urge to assume that student loan discharge cases ordinarily 
pit a well-intentioned, respectable institution against a debtor of low 
character.”"* The reports demonstrate that loan fund insolvency may be 


attributable to misbehavior by parties other than the debtor and, therefore, 
that debtors should not be expected to guarantee the funds’ survival 
singlehandedly.’” Thus, in a hypothetical case, where a school approves a 
loan solely to repay itself for tuition on an overpriced” or deceptively 
marketed*™ “education” having insufficient real-world value, the school, not 
the debtor, is the party endangering its own loan fund. 





209. See, e.g., U.S. GENERAL ACCOUNTING OFFICE, HIGH RISK SERIES: STUDENT FINANCIAL AID 
(GAO/HR 97-11) (Feb. 1997) [hereinafter cited as GAO HIGH-RISK REPORT] at 35-36 (citing prior 
GAO study and Department of Education response addressing problem of guarantors spending 
reserve funds on higher salaries, unnecessary staff and equipment, entertainment, lobbying, 
promotion, and criminal defense legal fees); id. at 37-38 (Department of Education grants 
waivers to lenders and guarantors of amounts they owe it for loan refunds and penalties; 
waivers are poorly documented and are not governed by any formal or consistent approval 
process). 

210. See infra note 227 (regarding Higher Education Amendments of 1992). 

211. See infra note 275 and accompanying text. 

212. See, e.g., infra note 282 and accompanying text (opinion suggesting that discharge must 
be more difficult to prove when unemployment increases); infra note 221; Coalition for Student 
Law Reform (“CSLR”), Statement (Nov. 12, 1997) <www.cslr.org/defaultnov.html> (fifth 
straight annual drop in student loan default rates, recently announced by the Department of 
Education, stemmed from continued efforts to eliminate high-risk schools from the loan 
program, greater borrower counseling at schools, and improved efforts to return delinquent 
borrowers promptly to a regular repayment schedule). 

213. See Richard Morrison, Comment, Price-Fixing Among Elite Colleges and Universities, 
59 U. CHI. L. REV. 807 (1992) and Anthony DePalma, Ivy Universities Deny Price-Fixing But Agree 
to Avoid It in the Future, N.Y. TIMES, May 23, 1991, at A-1, col. 1 (effective rates of tuition at top 
schools may have been set by price-fixing); Why Colleges Cost Too Much, TIME, Mar. 17, 1997, 
at 46, 49-50 (“Chivas Regal effect” of Ivy League pricing may have encouraged great increases 
in college tuitions nationwide in the 1980s); Columbia Univ., GRADUATE SCHOOL OF BUSINESS, 
FINANCING YOUR COLUMBIA BUSINESS SCHOOL EDUCATION at 12 (1992) (stating, in a discussion 
of financial aid, that “[d]ecisions about management education should be based on educational 
opportunities rather than on financial factors”); Statistical Abstract, supra note 184, at 187, table 
290 (1996) (in five years, from 1985 to 1990, average tuitions at private two- and four-year 
colleges rose by 67% and 74%, respectively, while those at public two-year colleges rose only 
29%); Jodi L. Edelson, Note, Higher Education to Higher Default: A Re-Examination of the 
Guaranteed Student Loan Program, 11 ANN. REV. BANKING L. 475, 476 (1992) (the number of 
students graduating with student loan debt increased 34% between 1977 and 1986); NBRC 
REPORT, supra note 44, § 1.4.5 (schools can raise tuitions to take advantage of money flowing 
in from government-guaranteed loans), citing Ryman, supra note 41, at 221 n.100 (tuition at 
public law schools rose 171% between 1978 and 1988). 

214. See Senate Report 102-58, supra note 202, at 11-13 (schools exploit loopholes, engage 
in misleading recruitment practices, and abuse refund rules); see generally infra notes 227-47 
and accompanying text (laws governing school behavior). 
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Second, if a particular discharge would not add significantly to the risk 
of a fund’s insolvency, then Congress would presumably not approve the 
insolvency concern as a rationale for nondischarge in the particular case. 
On the basis of this principle (not to mention common sense), it might be 
reasonable to display more concern for a loan of $75,000 than for one of 
$250;"* or for a fund in danger of insolvency (through no fault of its own) 
because of debtor bankruptcy, than for one that is endangered by its own 
malfeasance or incompetence and therefore should be weeded out.” 

Third, one may fairly question the degree of and reasons for the alleged 
insolvency when student borrowers may have already paid billions in loan 
origination fees*”” and may currently be paying the lender’s full cost of its 
own loan insurance*™ to cover the very sort of loss that discharge might 
impose.” In the business world, one who pays insurance premiums gets 
coverage. A similar rule should apply here. Otherwise, loan fund solvency 
begins to look like a rationalization for abuse of the legitimate borrower.” 

In retrospect, it seems unfortunate that courts have virtually never asked 
whether creditor misconduct has had a relevant impact upon fund solvency 
or upon debtor behavior. A more active judicial interest in such solvency, 
and in the parties’ respective contributions to or detractions from it within 
the specific case, might have injected some beneficial scrutiny during the 
past two decades. It might also have prompted a more realistic appraisal of 
the debtor’s side of the equation. As a contrast to the foregoing suggestion 
that the greatest threat to the funds came from the incompetence or 
corruption of some who managed, regulated, guaranteed, or ultimately 





215. Cf. United States v. Kephart, 170 B.R. 787, 792-93 (W.D.N.Y. 1994) (amount at issue 
totalled $625,000). 

216. Regarding the latter, see supra notes 202-08 and accompanying text. There are no 
known examples of the former. See supra note 201 (examples of good and bad health); USA 
Group Services, Inc. v. Riley, 82 F.3d 708, 713 (7th Cir. 1996) (liability helps to weed out those 
poorly performing student loan servicing companies that make mistakes and thus cost the 
federal government money). 

217. 20U.S.C.A. § 1087-1(c)(2) & (6) (West Supp. 1997) (origination fees may not exceed 5% 
of principal). See infra note 219. 

218. 20 U.S.C.A. § 1077(a)(2)(I) (West Supp. 1997) (the lender can ordinarily charge the 
debtor a loan insurance premium equal to the loan insurance premium charged to the lender 
by the Department of Education); 34 C.F.R. § 682.202(d) (1997) (premium may not exceed 1% 
of principal); cf. supra note 34 (bankruptcy discharges before creation of student loan exception 
to discharge were less than 1% of total loans). 

219. The Perkins and Stafford loan programs were the major programs during the period 
1974-1993. Supra note 184. Loans by those programs during that period totaled about $170 
billion. Statistical Abstract, supra note 184, at 186, table 288 (1996), table 267 (1992 and 1990), 
table 259 (1985), table 274 (1981) (using later years in case of adjustment). For purposes of 
discussion, with fees at 6%, see supra notes 217 & 218, the amount collected would be 
approximately $10.2 billion. Such fees are normally extracted from the face amount of the loan. 
34 C.F.R. § 682.202(c)(4) (1997). Hence, the amount actually loaned, on these figures, would 
have been $159.8 billion, and the effective fee would have been about 6.4% of principal. 

220. Again, one cannot expect student-paid loan insurance to protect against the limitless 
losses that institutional malfeasance may produce. See supra note 212. 
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received payment from the funds, one notes that many student loans are in 
default status,””* but that relatively few student borrowers in any decade 
have taken the additional step of filing bankruptcy.” Bankruptcy poses 
many long-term threats to one’s career, credit, self-respect, and social status; 
and for such reasons, it has always affected only a tiny percentage of student 
loans—historically, not even enough to use up the loan insurance, much 
less endanger the funds themselves.” Or, if the figures are otherwise in a 
particular case, then by all means the creditor should be encouraged to 
produce them. 

Ultimately, a review of the fund’s solvency cannot lead to a discharge 
inconsistent with the words of the statute.* It can have an impact, 
however, not only upon a balancing of equities in determining undue 
hardship,” but also upon the interpretation of the statute’s introductory 
words. For instance, is a lending or guaranty institution “nonprofit” within 
the spirit and letter of the statute if its student loan activities turn a profit? 
Is a surplus-generating program “funded” by the government? Is the loan 
insured or guaranteed by a governmental unit if misbehavior by the creditor 
renders it ineligible for governmental reimbursement?” If Congress 
considered fund solvency fundamental on the question of discharge, a court 
should not lightly conclude otherwise. 


3. Compliance with Applicable Law 


In anticipation of or response to abuses like those just mentioned, 
federal laws evince great concern for compliance, by non-debtor 
participants, with abuse-preventive guidelines.” Given the century-old 





221. Statistical Abstract, supra note 184, at 186, table 288 (1996) (cumulative current 
defaults of approximately $19.6 billion in the Perkins and FFEL programs; default rates in 1990 
of 6.2% and 10.4%, respectively, compared favorably to 1980's rates of 11.6% and 10.1%, 
respectively. 

222. See supra note 34. 

223. See supra note 218. 

224. See Bega v. United States Dep't of Educ. (In re Bega), 180 B.R. 642, 643-44 (Bankr. D. 
Kan. 1995) (debtor’s course of action against Secretary of Education for non-bankruptcy 
discharge of debt due to closing of school, see infra note 237, does not create a route to 
bankruptcy discharge that is distinct from § 523(a)(8) subsections (A) and (B)). 

225. See infra text accompanying note 252. 

226. See, e.g., BANKRUPTCY ACT REVISION: HEARINGS ON H.R. 31 AND H.R. 32 BEFORE THE 
SUBCOMM. ON CIVIL AND CONSTITUTIONAL RIGHTS OF THE COMM. ON THE JUDICIARY, 94th Cong., 
1072, 1100 (1976) (statement of Rep. Eshleman) (rationale for protecting governmental loans 
does not extend to loans made for profit) [hereinafter cited as Revision Hearings]; Craig v. 
PHEAA (In re Craig), 64 B.R. 854, 855-56 (Bankr. W.D. Pa. ), appeal dismissed, 64 B.R. 857 (W.D. 
Pa. 1986) (qualification of creditor as an “eligible lender” under 20 U.S.C. § 1087-3 arises before 
consideration of the issue of undue hardship); see infra notes 227-47 and accompanying text. 

227. See, e.g., 20 U.S.C.A. § 1082(g) (West 1990 & Supp. 1997) (granting Secretary of 
Education the authority to impose civil penalties up to $25,000 per violation upon lenders and 
guaranty agencies for failure to comply with statute and regulation); 20 U.S.C.A. § 1082(h)(1)(A) 
(West 1996) (granting Secretary authority to limit, suspend, or terminate lenders not exercising 
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fresh start policy, it would be indefensible to deny discharge in favor of a 
creditor whose behavior, alone or in concert with other non-debtor parties, 
has violated such laws to the detriment of students or taxpayers, or to 
extend the protection of the bankruptcy statutes to loans made in disregard 
of such laws.” 

Ordinarily, the debtor might have to bring such violations to the 
attention of the court in its pleadings. But in some instances, indicia of 
malfeasance may be obvious even if the debtor does not raise them.”” For 
example, one may look askance at a creditor who insists that the debtor has 
the ability to pay, and that it has diligently undertaken the collection efforts 
required by law,” and yet has managed to collect virtually nothing.” As 


another example, in determining whether a loan falls under § 523(a)(8), the 





reasonable care and diligence, see supra note 192); 20 U.S.C.A. § 1094(a)(6) (West Supp. 1997) 
(forbidding schools to certify students for loans exceeding statutory limits); 20 U.S.C.A. § 
1094(a)(16) (West Supp. 1997) (prohibiting schools from employing, in fund administration, 
individuals convicted of, or pleading nolo contendere or guilty to, certain financial crimes); 
H.REP. NO. 102-447, at 10 (1992), reprinted in 1992 U.S.C.C.A.N. 334, 343 (Higher Education 
Amendments of 1992, Pub. L. No. 102-325, 106 Stat. 448 (1992), codified at 20 U.S.C. §§ 1001- 
1146a, included nearly 100 provisions to strengthen controls on schools to end waste and abuse 
and minimize loan defaults); 34 C.F.R. § 682.502(b)(2) (1997) (in determining whether to enter 
into guarantee agreement with a lender, the Department of Education considers whether the 
applicant is capable of complying with regulations); 34 C.F.R. § 682.503(a)(2) (1997) (guarantee 
agreement requires lender to comply with all laws, regulations, and other applicable 
requirements); Student Loan Marketing Ass’n v. Riley, 104 F.3d 397, 400 (D.C. Cir. 1997) 
(federal loan guarantee and interest payments are contingent on compliance with elaborate 
procedures that control every aspect of student loans). Cf. USA Group Services, Inc. v. Riley, 
82 F.3d 708, 711 (7th Cir. 1996) (servicing companies hired by student lenders can cost the 
federal government money if they make a mistake; regulations thus impose strict liability, joint 
and several, upon servicers). 

228. See 34 C.F.R. § 682.513(a)(2) (1997) (Secretary of Education penalizes non-compliant 
lender by automatically deducting, from its claim for reimbursement, any amount that is not 
a legally enforceable obligation of the debtor, excepting the defense of infancy). Cf. 34 C.F.R. 
§ 685.206(c)(1) (1997) (an illegal act or omission by a school may provide the basis for a defense 
against repayment of a federal direct student loan). See generally Bryant v. Better Bus. Bureau 
of Greater Md., 923 F. Supp. 720, 736 (D. Md. 1996) (constructions which render regulatory 
provisions superfluous are to be avoided); Brannan v. United Student Aid Funds, Inc., 94 F.3d 
1260, 1263-66 (9th Cir. 1996), cert. denied, 117 S. Ct. 2484 & 2496 (1997) (Congress authorized 
Secretary of Education to develop a uniform national standard for GSL debt collection activity; 
the Secretary's implementation of congressional intent is not arbitrary, capricious, or manifestly 
contrary to statute; GSL regulations thus preempt state regulations on GSL debt collection); 
Cathy Lesser Mansfield, The Federal Trade Commission Holder Rule and Its Applicability to 
Student Loans—Reallocating the Risk of Proprietary School Failure, 26 WAKE FOREST L. REV. 635, 
640-41 (1991) (regarding defenses to loan collection efforts based upon lender misconduct); 
infra note 274. 

229. See infra notes 356-60 and accompanying text (limits on debtors’ ability to litigate 
effectively). 

230. See supra note 192. 

231. See infra note 245 (examples of failure to collect). 
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implausibility of the creditor's case may be evident from the face of the 
promissory notes.” 

Whether raised by court or debtor, a creditor’s violation of governing 
statutes and regulations is relevant (and may be determinative) as a factor 
removing the disputed debt from the ambit of § 523(a)(8) in general or from 
subsection (B) of that statute in particular, or aggravating his/her hardship 
thereunder. For instance, the awarding of loans outside an authorized 
educational program’®’ or for a noneducational purpose*™* or without 


evidence of the debtor’s satisfactory academic progress*” can be 





232. See, e.g., Woodcock v. Chemical Bank (In re Woodcock), 45 F.3d 363, 366-67 (10th Cir. 
1995) (terms of promissory note were unambiguous and supported by testimony, and creditor 
could not change them unilaterally). 

233. See Santa Fe Med. Servs., Inc. v. Segal (In re Segal), 57 F.3d 342, 348 (3d Cir. 1995), 
criticizing Najafi v. Cabrini College (In re Najafi), 154 B.R. 185 (Bankr. E.D. Pa. 1993) (Scholl, 
J.) (Najafi denied discharge based on broad reading of § 523(a)(8) even though college failed to 
follow its normal policies requiring student to register and pay tuition before attending classes; 
Third Circuit criticism was based on failure to require the existence of an educational program 
pursuant to § 523(a)(8)). 

234. See A.L. Lee Memorial Hosp. v. McFadyen (In re McFadyen), 192 B.R. 328, 333 (Bankr. 
N.D.N.Y. 1995) (loan was made for business purposes, linking debtor’s education to 
employment for plaintiff, not for educational purposes, and thus did not come within § 
523(a)(8)); Santa Fe Med. Servs., Inc. v. Segal (In re Segal), 57 F.3d 342, 349 (3d Cir. 1995) 
(same); compare id. (focus of statute is on nature and character of loan, not how recipient 
actually spent the money) and Kraft v. NYSHESC (In re Kraft), 161 B.R. 82, 85 n.3 (Bankr. 
W.D.N.Y. 1993) (noting but not influenced by fact that a portion of the student loan went for 
car payments, possibly on school’s advice) with Ealy v. First Nat. Bank of Matton (In re Ealy), 
78 B.R. 897, 898 (Bankr. C.D. Ill. 1987) (discharged because state failed to demonstrate what 
portion of loan, having been used to buy a truck and pay off loan on wife’s automobile from 
same bank, was not for educational purposes); compare Segal, 57 F.3d at 347 (creditor was first 
required to prove that loan was for educational purposes) with Cobb v. United Student Aid 
Funds, Inc. (In re Cobb), 196 B.R. 34 passim (Bankr. E.D. Va. 1996) (consolidation loan, obtained 
in 1994 in an evidently vain attempt to avoid bankruptcy, completely paying off a 1981 
educational loan that would have been dischargeable if debtor had filed bankruptcy instead of 
seeking consolidation, is an educational loan, and therefore an additional seven years must run 
before it becomes dischargeable under § 523(a)(8)(A)) and Hiatt v. Indiana State Student 
Assistance Comm’n (In re Hiatt), 36 F.3d 21, 23 (7th Cir. 1994) (consolidation loan restarts the 
seven-year period of § 523(a)(8)(A). See also supra note 200 and infra notes 283 (regarding 
noneducational services the school may provide) & 287 (schools advise students to include 
noneducational expenses in loan budget calculations). It may not be prudent, in any event, to 
assert that the loan was, in fact, used for a non-educational purpose unbeknownst to the 
creditor. See 20 U.S.C. § 1097(a) (providing criminal penalties for obtaining educational benefit 
funds by fraudulent misrepresentation of the purpose of the loan); see, e.g., United States v. 
Redfearn, 906 F.2d 352, 353 (8th Cir. 1990); United States v. Ranum, 96 F.3d 1020, 1027 (7th 
Cir. 1996). 

235. See 20 U.S.C. § 1091(c); Woodcock v. Chemical Bank, 45 F.3d 363, 366 (10th Cir. 1995) 
(finding loan eligibility was conditioned upon the student making satisfactory progress in his 
course of study) (citing 20 U.S.C. § 1088f(e)(1) (1976)); 34 C.F.R. § 668.34 (1996); 34 C.F.R. § 
682.402(e)(3) (1997) (automatic discharge if school falsely certifies student's ability to benefit 
from the proffered training and student does not obtain employment from that training); infra 
note 266 (cases granting discharge for debtors who did poorly in school); cf. Infra note 283 
(schools advise borrowers that they must repay regardless of their employability); compare 
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determinative; unauthorized deferments have generally not been counted 
against the debtor in determining the passage of five (now seven) years;”*° 
loans in an amount exceeding the maximum permitted by law have been 
discharged;”” and when a school with a high default rate on federal loans 
(inflicting obvious damage on the funds)** is confronted by one such 


defaulter under § 523(a)(8), such a school ought to explain why the debtor's 
unemployment or underemployment is consistent with nondischarge. 
Other legal requirements that may be important in a particular case include 
the creditors duty to market itself accurately and fairly,“° provide 


239 





Malloy v. United States (In re Malloy), 155 B.R. 940, 942, 946-47 (E.D. Va. 1993), rev’g 144 B.R. 
38 (Bankr. E.D. Va. 1992), affd, 23 F.3d 402 (4th Cir. 1994) (finding debtor was arguably 
underemployed; income was $11,534 and had increased steadily from beginning income of 
$3,754) with 144 B.R. 38, 39-41, 44 (debtor whose nondischarge would be “unconscionable,” 
see infra text accompanying note 390, had been “not able to function in the medical school 
environment”; the debt was $62,759 with interest accruing at $485.70 per month; his mother 
bought his clothes for him, see infra note 402; his expense calculation left out essentials, see 
infra note 359; his efforts to obtain higher-paying jobs had failed; he stuttered and displayed a 
remoteness and unresponsiveness that the trial court attributed to a general difficulty in 
performing; he seemed fortunate to be making as much money as he was; and his background, 
as a black medical student, may have included an effort by the medical school to acquire him 
despite his obvious inabilities). 

236. See, e.g., Connecticut Student Loan Found. v. Keenan (In re Keenan), 53 B.R. 913, 917 
(Bankr. D. Conn 1985); Georgina v. HEAF (In re Georgina), 124 B.R. 562, 564 (Bankr. W.D. Mo. 
1991); see also Whitehead v. University of Cincinnati (In re Whitehead), 31 B.R. 381, 383, 385 
(Bankr. S.D. Ohio 1983) (student’s failure to provide required notification did not override 
university's failure to follow proper deferment procedure); Chisari v. Florida Dep’t of Educ. (In 
re Chisari), 183 B.R. 963, 968 (Bankr. M.D. Fla. 1995) (debtor's failure to notify creditor of her 
withdrawal from school was a default, not a factor extending the grace period); but see supra 
note 187 (regarding Huber) and infra note 244 (regarding Lucianna). 

237. Woodcock v. Chemical Bank, 212 B.R. 658, 660 (D. Colo. 1997) (noting that the 
bankruptcy court discharged a student loan that, when combined with other loans, exceeded 
maximum amount permitted by federal regulations when loan was made); see also 20 U.S.C. 
§ 1087(c)(1)(1994) (loans will be discharged, regardless of bankruptcy, where school closes or 
falsely certifies student’s eligibility to borrow); 34 C.F.R. § 682.603(d) (1996) (college or 
university may not certify excessive loan amounts). 

238. See 34 C.F.R. §§ 668.17, 682.601(a)(6) (1996) (if default rates rise above certain 
percentages, colleges and universities must take countermeasures or risk cutoff of participation 
in loan programs); Oliver B. Pollack & David G. Hicks, Student Loans, Chapter 13, Classification 
of Debt, Unfair Discrimination and the Fresh Start after the Student Loan Default Prevention 
Initiative Act of 1990, 1993 DETROIT COLL. OF L. REV. 1617, 1619 n.10 (citing report that more 
than 900 colleges might be excluded from participation in federal student loan programs 
because of high default rates). 

239. Cf. Kevin P. McJessy, Contract Law: A Proper Framework for Litigating Educational 
Liability Claims, 89 Nw. U.L. REV. 1768, 1774-84 (1995) (educational “malpractice” claims can 
be brought under theories of negligence, misrepresentation, statutory liability, constitutionality, 
and contract); Keams v. Tempe Technical Institute, Inc., 39 F.3d 222, 227 (9th Cir. 1994) 
(federal student loan regulations do not preempt suits against college accrediting agencies); see 
infra notes 285-88 and accompanying text (regarding value of the education). 

240. See 20 U.S.C. § 1094(a)(20) (prohibiting colleges and universities from providing 
incentive payment to recruiting, admissions, and financial aid personnel based on success in 
securing enrollments or financial aid); 20 U.S.C. § 1094(a)(8) (colleges and universities 
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information about the debtor’s payment obligation and alternatives to 
default,’ respond in a timely and accurate way to the debtor’s inquiries 
about the loan,“ keep good records,* disburse loans in multiple 
installments,” either comply with the requirements for deferments and 


forbearances or else pursue collection,” and disclose accurate current loan 





advertising job placement rates to attract students must make statistics thereon available to 
prospective students); infra note 266 (cases discharging debts for students who were sold a 
worthless education) and accompanying text; see also Charles E. Daye, Ethics in Law School 
Recruitment and Admissions, THE BAR EXAMINER (Feb. 1994) 15, 17-18 (law schools should 
provide broad information from which the prospective student can make decisions about 
his/her prospects regarding successful completion of law school, passing bar exam, securing 
employment, anticipated salary range, and student loan debt). 

241. See, e.g., 20 U.S.C. §§ 1092(a) & (b) (information dissemination and exit counseling for 
borrowers); infra note 283 (initial counseling). 

242. 34C.F.R. §§ 674.41(a)(2), 682.208(c)(1) (1996); see, e.g., Ford v. NYSHESC (In re Ford), 
22 B.R. 442, 445 (Bankr. W.D.N.Y. 1982) (debtor received no response to her inquiries). Free 
information sources may help answer debtors’ specific questions. See, e.g., U.S. Department of 
Education Debt Collection Service, (last modified Jan. 11, 1997) 
<http://www.ed.gov/offices/OPE/DCS> (“A Student Loan Borrower’s Guide to Defaulted 
Student Loans”); U.S. Department of Education’s Federal Student Aid Information Center ((800) 
433-3243) (providing information pertaining to status of one’s student loans, to the extent that 
the holder of the loan has provided such information to the Department); see generally, e.g., The 
Coalition for Student Loan Reform (“CSLR”), (last visited Feb. 24, 1998) 
<http://www.cslr.org/alphalist.htm> (“a nationwide group of state and nonprofit organizations 
that administer and fund the federal guaranteed student loan program,” providing links to a 
number of student loan topics and loan program participants, including phone numbers). 

243. See supra note 194 and accompanying text. See, e.g., Mayer v. PHEAA (In re Mayer), 
198 B.R. 116, 128 (Bankr. E.D. Pa. 1996) (debtor's record of payments made to creditor was more 
accurate than creditor’s record); Woodcock v. Chemical Bank, 212 B.R. 658, 661 (D. Colo. 1997) 
(creditor that says it granted no deferments held to have granted deferments that were not 
authorized). 

244. 20 U.S.C. § 1078-7(a) (1994). A single lump-sum disbursement increases the risk of 
accidental loss or premature expenditure of the funds on non-educational emergencies, as well 
as locking in the maximum debt even if the debtor fails to enroll in e.g., the second semester 
of the academic year for which the funds were intended. Compare, e.g., NYSHESC v. Lucianna, 
666 A.2d 173, 174-75 (N.J. Super. A.D. 1995) (creditor disbursed loan in lump sum in autumn 
1981; debtor withdrew from school two months later; debtor failed to notify creditor of 
withdrawal; debtor sought to exclude remainder of academic year from calculation under § 
523(a)(8)(A); court held against debtor on grounds that state agency guarantors cannot be 
expected to police debtors’ enrollment statuses) with 8 NYCRR Part 2103.9 (1980) (New York 
regulation requiring disbursements to be made semester-by-semester) and 45 C.F.R. § 
177.401(b)(6)(iv) (1979) (loan check may not be mailed earlier than reasonably necessary to 
meet cost of attendance for period of enrollment for which loan is made); see also supra note 
20 (convenience of state agency is preempted by federal regulations). 

245. See, e.g., Chisari v. Florida Dep’t of Educ. (In re Chisari), 183 B.R. 963, 968 (Bankr. M.D. 
Fla. 1995) (despite passage of more than seven years since loans first came due, it is unclear 
what actions, if any, creditor took to collect); Cobb v. United Student Aid Funds, Inc. (In re 
Cobb), 196 B.R. 34, 35 (Bankr. E.D. Va. 1996) (loan had been due for at least seven years; no 
deferments or forbearances had been granted during those years; and yet amount remaining due 
was significant enough to persuade debtor to refinance it with a consolidation loan); compare 
Malloy v. United States (In re Malloy), 155 B.R. 940, 944, 947 (E.D. Va. 1993), affd, 23 F.3d 402 
(4th Cir. 1994) (record contains no explanation of creditor’s failure to institute collection 
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information to credit reporting bureaus, as well as any other basis on 
which the loan agreement itself may not be a legally enforceable obligation 
of the borrower.” 


4. Summary 


Proving the existence of a valid educational debt, of the type that should 
be scrutinized for the existence of undue hardship, requires the creditor to 
establish the amounts and time periods at issue, to explain why discharge 
would endanger the relevant loan fund, and to address any relevant 
questions of abuse or noncompliance. There is the potential, on one or more 
of these three points, for the burden of production to shift to the debtor; but 
at the outset, the creditor cannot demonstrate the existence of a loan 
requiring the special protection of § 523(a)(8) without producing evidence 
on these fundamental issues. 


B. The Creditor’s Burden of Production Regarding Undue Hardship 


If the creditor demonstrates that the disputed debt is a valid educational 
loan whose first payment has been due for less than seven years, excluding 
applicable suspensions, then no discharge will be available under § 
523(a)(8)(A), and the statutory inquiry will turn to the question of whether 
the loan qualifies for discharge on grounds of undue hardship under § 
523(a)(8)(B). 

That inquiry should not spring immediately to the question of whether 
the debtor has the ability to repay the loan; rather, as the following 
discussion indicates, several factors require attention before the court can 
determine whether it must engage in an invasive and troublesome 
examination of the debtor’s finances. It was noted, supra, that the creditor 
cannot carry its burden of persuasion on the issue of dischargeability by 
remaining silent on undue hardship, which is an integral part of that 
issue;*** similarly, the creditor cannot carry its burden of production on 
undue hardship without providing evidence regarding the bases upon 





proceedings until nearly seven years after debtor was dismissed from school) with supra note 
235 (Mr. Malloy had been experienceing significant hardship); see supra notes 189 
(forbearances) & 192 (creditor required to exercise due diligence); infra note 333 and 
accompanying text (recommended approach in such cases). 

246. 20 U.S.C. § 1080a(a)(1994). Failure to so disclose could contribute to the fact or 
magnitude of bankruptcy by enabling indebtedness to other creditors that would not have 
occurred but for the nondisclosure. Cf. Thompson v. NYSHESC, 751 F. Supp. 868, 870 (D. Or. 
1990) (under breach of contract action, student lender's alleged misrepresentation of debtor's 
credit record posed potentially irreparable harm to debtor's credit reputation). 

247. See infra notes 274-75 (contract defenses). 

248. See infra note 308. 

249. Supra note 177 and accompanying text. 
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which a finding of undue hardship might rest.”° Moreover, the following 
discussion shows that the relative positions of the parties strongly oppose 
any shift in the burden of production during these inquiries. 


1. Factors Preceding the Question of the Debtor’s Ability to Repay 


Section 521(a)(8)(B) does not specify that undue hardship is strictly a 
matter of the debtor’s ability to make student loan payments. But many 
courts do limit their inquiry to that issue, often for arbitrary reasons,’ 
thereby predetermining that no equitable considerations or other factors will 
be considered.”” Far from construing the statute favorably to the debtor, 
this approach indefensibly simplifies the creditor’s task and reduces the 
debtor’s likelihood of success. 


a. General Review of Factors 


If one ignores the strong evidence of congressional inattention and 
confusion regarding § 523(a)(8),”° then one may accept the predominant 
judicial assumption as to the purpose of the statute, namely, that Congress 
wanted to protect the solvency of the student loan funds and prevent 
bankruptcy abuse by undeserving debtors.” Since the solvency concern 
has not been specifically at issue in the reported cases,” the second 


concern (regarding undeserving debtors) must be the one driving virtually 
all undue hardship decisions. 

In view of this assumed purpose of the statute, the intent of Congress in 
§ 523(a)(8) must have been to target, not every student debtor, but 
specifically those “undeserving” ones who were believed to be filing 
bankruptcy on the brink of lucrative careers:*° to prevent such recent 
graduates from taking advantage of their circumstances, in which they 





250. See Simpson v. Home Petroleum Corp., 770 F.2d 499, 503 (5th Cir. 1985) (quoting 2 
Roy R. Ray, TEXAS LAW OF EVIDENCE § 47 (3d ed. 1980)) (burden of production shifts only when 
the proponent'’s evidence is sufficient to entitle him to a ruling that the opponent shall lose if 
he fails to come forward with evidence). 

251. See, e.g., In re Roberson, 999 F.2d 1132, 1135 (7th Cir. 1993) (court in leading case 
began by examining debtor’s finances, rather than with an inquiry into the debtor’s good faith, 
because financial information was concrete and readily obtainable). 

252. Compare e.g., id. at 1138 (court never reached the question of good faith) with e.g., infra 
note 431 and accompanying text (case-by-case alternative); see infra notes 391 (other undue 
hardship statute requires balancing a number of factors) & 442 (regarding Roberson) and 
accompanying text. 

253. See supra notes 27-50 and accompanying text (confused history of the statute) and infra 
notes 367-73 and accompanying text (judicial difficulty in construing that history). 

254. See supra text accompanying note 53. 

255. See supra note 216. 

256. In re Pelkowski, 990 F.2d 737, 742 (3d Cir. 1993). 
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might have large debts, consisting primarily of student loans,”’ but might 
not yet have had an opportunity to accumulate assets that might discourage 
bankruptcy and facilitate loan repayment.” 

Subsection (A) of the statute provides one response to those concerns, 
based on the belief that requiring graduates to pass five (now seven) years 
before discharge would offer a more realistic view of their ability to repay.””° 
As the statute indicates, debtors who have passed that number of years are 
so obviously outside the scope of Congress’s presumed concern that 
discharge of their loans can be granted without further inquiry into their 
circumstances.” 

Subsection (B) provides an alternate response, allowing additional ways 
in which the court might accomplish the purpose of distinguishing 
individuals seeking an “unjust enrichment” through bankruptcy from “those 
who have realistically fallen on hard times.” First, as just mentioned, the 
number of years since graduation is a relevant factor. Even if the statutory 
five (or seven) years have not passed, enough time may have elapsed to 
provide a picture of the debtor’s long-term situation,” and some courts 
granting discharges under subsection (B) have cited that number of years as 
a pertinent factor.”* Second, a number of decisions have noted that student 





257. It was suggested that abuse would exist only if at least 80% of the debtor’s debts were 
educational debts. House Report 95-595, supra note 16, at 133 (1977). But the Committee of 
the Whole rejected an amendment that would have limited the exception to debtors whose 
student loans comprised more than 65% of their total debt, implying a belief that abuse can 
occur below that level. See Organ, supra note 33, at 1099 n.72 (citing 124 CONG. REC. H1798 
(daily ed. Feb. 1, 1978)). 

258. Pelkowski, 990 F.2d at 743, citing Senate Report 95-989, supra note 62, at 63 (statement 
of Rep. Erlenborn); but see Jackson, supra note 26, at 1432 (young people can make perhaps the 
most persuasive claim to having their human capital stringently protected). 

259. Pelkowski, 990 F.2d at 743; NYSHESC v. Kohn (In re Kohn), 5 Bankr. Ct. Dec. (CRR) 
419, 422 (Bankr. S.D.N.Y. 1979) (citing H.R. REP. NO. 94-1232, at 13-14 (1976) [hereinafter cited 
as House Report 94-1232]); Nunn v. Washington (In re Nunn), 788 F.2d 617, 619 (9th Cir. 1986). 

260. See, e.g., Brunner v. NYSHESC (In re Brunner), 46 B.R. 752, 754 (S.D.N.Y. 1985) (it is 
the nature of § 523(a)(8)(B) applications that they are made by individuals who have only 
recently ended their educations); Revision Hearings, supra note 226, at 1099 (statement of Rep. 
Eshleman) (in practically all cases, borrowers are young, healthy, have few obligations beyond 
the student loan, and have a lifetime of earning ability ahead of them); but see Statistical 
Abstract, supra note 184, at 180, table 280 (1996) (from 1983 to 1993, students 35 years old and 
over rose from 13.7% to 19.4% of all students). 

261. PHEAA v. Johnson (In re Johnson), 5 Bankr. Ct. Dec. (CRR) 532, 543 (Bankr. E.D. Pa. 
1979), quoting Revision Hearings, supra note 226, at 1095 (comments of counsel to American 
Council on Education). 

262. The legislators who extended the period to seven years may have intended to encourage 
judicial discretion in this regard. A debtor who has been out of school for five or six years, and 
who in the 1980s would have thus qualified for an automatic discharge under subsection (A), 
might reasonably ask a court to consider his/her long-term prospects. See supra note 45 and 
accompanying text (regarding background of change to 7 years). 

263. See, e.g., Elmira College v. Savercool (In re Savercool), 51 B.R. 180, 182 (Bankr. 
W.D.N.Y. 1985) (the greater the time span between leaving school and filing the petition, the 
weaker the policy interest in making loans nondischargeable); Love v. Department of Health, 
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loans comprised only a fraction of the debtor’s total debt load at the time of 
filing bankruptcy, which would also not match the happy-go-lucky profile 
of the recent graduate whom Congress envisioned. Third, many courts 
have granted discharges based, in part or in full, upon the fact that the 
debtor’s education has not produced a lucrative career or even the less-than- 
lucrative results promised.”” 


Pulling together some of those factors, a hypothetical debtor whose 
loans first came due eleven years before filing bankruptcy under Chapter 7 
(but who has received five years’ worth of hardship and unemployment 
deferments), and whose education was a fraudulent waste of time and 
money, could be defensibly identified as a person who would not fit the 
profile of the abuser whom Congress had targeted, and upon whom the 
repayment of the disputed loans, if compelled, would impose an undue 
hardship. As that example suggests, it may not be necessary to undertake 
a detailed analysis of the debtor’s finances in order to get a sense of the 
merits of his/her bankruptcy filing. 


b. Benefit of the Education: Brunner 


Within the several factors just identified, the one regarding the 
usefulness of the education has received considerable attention. Numerous 
courts have recognized that a debtor whose education had little practical 





Educ. & Welfare (In re Love), 28 B.R. 475, 478-79 (Bankr. S.D. Inc. 1983) (four years elapsed 
since graduation); cf. PHEAA v. Johnson (In re Johnson), 5 Bankr. Ct. Dec. (CRR) 532, 542 
(Bankr. E.D. Pa. 1979) (citing House Report 94-1232, supra note 259, at 13-14 and House Report 
95-595, supra note 16, at 133) (debtor quit school three years earlier; purpose of undue hardship 
exemption was to combat abuse by recent graduates); but see infra text accompanying note 495 
(postponing undue hardship decision until a future date that would be 7.5 years after 
graduation). 

264. See, e.g., Conner v. Illinois State Scholarship Comm'n (In re Conner), 89 B.R. 744, 750 
(Bankr. N.D. Ill. 1988) (discharging student loan comprising 55% of total debt); Johnson v. USA 
Funds, Inc. (In re Johnson), 121 B.R. 91, 92 (Bankr. N.D. Okla. 1990) (discharged at 52%); Love 
v. Department of Health, Educ. & Welfare (In re Love), 28 B.R. 475, 479 (Bankr. S.D. Ind. 1983) 
(discharged at 47.5%); PHEAA v. Johnson, 5 Bankr. Ct. Dec. (CRR) 532, 544 (Bankr. E.D. Pa. 
1979) (discharged at less than 30%); Wegfehrt v. Ohio Student Loan Comm'n (In re Wegfehrt), 
10 B.R. 826, 830 (Bankr. N.D. Ohio 1981) (discharged at 1%); but see, e.g., Brunner v. NYSHESC 
(In re Brunner), 46 B.R. 752, 757 (S.D.N.Y. 1985), affd, 831 F.2d 395 (2d Cir. 1987) (discharge 
denied at 80%); North Dakota State Bd. of Higher Educ. v. Frech (In re Frech), 62 B.R. 235, 241, 
243 n.9 (Bankr. D. Minn. 1986) (discharge denied, noting that student loans comprised a high 
percentage of debt). Regarding concerns about making this calculation without paying greater 
attention to the circumstances surrounding the non-student-loan debt, see Bryant v. PHEAA (In 
re Bryant), 72 B.R. 913, 915 n.2 (Bankr. E.D. Pa. 1987) and Courtney v. Gainer Bank (In re 
Courtney), 79 B.R. 1004, 1014 (Bankr. N.D. Ind. 1987). One might suggest that the purpose of 
filing bankruptcy is to get free of debt from whatever source and that the percentage of student 
loan debt is potentially informative only when other factors indicate abuse. See also infra note 
464 and accompanying text (regarding Brunner). 

265. See infra note 266. 
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value is not the sort of debtor to whom Congress intended to deny discharge 
under § 523(a)(8)(B).”” 

But in Brunner v. NYSHESC,”” which has become the leading case on 
undue hardship in recent years,** the Second Circuit refused to take 
account of the value of the education, reasoning that (1) the debtor must live 
up to the terms of the student loan bargain s/he strikes with the 
government;”” (2) even if a school forces loans upon a student to finance an 
education that, for any reason, is not in that student’s best interests, a 
discharge must be denied because discharge would wrongly penalize the 





266. See, e.g., Bryant v. PHEAA (In re Bryant), 72 B.R. 913, 923 (Bankr. E.D. Pa. 1987) 
(discharging law school graduate who repeatedly failed bar exam); Carter v. Kent State Univ. 
(In re Carter), 29 B.R. 228, 231 (Bankr. N.D. Ohio 1983) (discharge granted; student urged to 
obtain master’s degree in political science was poorly advised, given realities of job market); 
Clay v. Westmar College (In re Clay), 12 B.R. 251, 255 (Bankr. N.D. Iowa 1981) (discharge 
granted to debtor who acquired no marketable skills in college and whose current employment 
did not require his college education); Connolly v. Florida Board of Regents (In re Connolly), 
29 B.R. 978, 982 (Bankr. M.D. Fla. 1983) (discharging debtor who had remote likelihood of 
deriving significant benefit from education); Correll v. Union Nat'l Bank of Pittsburgh (In re 
Correll), 105 B.R. 302, 305-307 (Bankr. W.D. Pa. 1989) (criticizing schools that lead students 
into significant debt without corresponding career guidance; discharge granted to student who 
lacked basic ability or had poor prerequisite training and did not benefit financially from 
education); Evans v. HEAF (In re Evans), 131 B.R. 372, 376 (Bankr. S.D. Ohio 1991) (discharge 
granted to debtor who found herself attempting to survive under the same standard of living as 
before the education); In re Fonzo, 1 B.R. 722, 724 (Bankr. S.D.N.Y. 1979) (discharge granted; 
college courses did not enhance debtor’s present position or foreseeable earning capacity); Law 
v. TERI (In re Law), 159 B.R. 287, 293 (Bankr. S.D. 1993) (college failed to monitor quality of 
education; discharge granted); Littell v. Oregon (In re Littell), 6 B.R. 85, 88 (Bankr. D. Or. 1980) 
(court should consider whether it was economically sound to encourage debtor to take out 
loans; partial discharge granted; see infra note 352); Powelson v. Stewart Sch. of Hairstyling, 
Inc. (In re Powelson), 25 B.R. 274, 276 (Bankr. D. Neb. 1982) (discharge granted; education did 
not turn out to be a good investment); Robinson v. United States Dep’t of Educ. (In re Robinson), 
193 B.R. 967, 968 (Bankr. N.D. Ala. 1996) (equities are stronger if education is worthless than 
if debtor is presently employed in the exact position for which he trained); Silliman v. Nebraska 
Higher Educ. Loan Program (In re Silliman), 144 B.R. 748, 752 (Bankr. N.D. Ohio 1992) 
(discharging all of husband’s and half of wife’s student loans incurred to attend truck-driving 
schooi); United Student Aid Funds, Inc. v. Pena (In re Pena), 207 B.R. 919, 922-23 (9th Cir. BAP 
1997) (discharged, based in part on finding that education was “meaningless”); Yarber v. 
Department of Health, Educ. & Welfare (In re Yarber), 19 B.R. 18, 21 (Bankr. S.D. Ohio 1982) 
(discharge granted; purpose of statute was to prevent bad faith, not give aggressive college an 
unimpeachable preference when education provides no benefit); Zobel v. lowa College Aid 
Comm’n (In re Zobel), 80 B.R. 950, 952 (Bankr. N.D. Iowa 1986) (discharge granted to debtor 
whose education imparted a skill, but whose post-graduation employment was sporadic). See 
also Robinson, 193 B.R. at 970-71 (discharge may be consistent with congressional purpose 
even if debtor is receiving some benefit from the education); supra note 235 (borrower's failure 
to make progress in school); infra note 287 (education may be oversold). 

267. Brunner v. NYSHESC (In re Brunner), 46 B.R. 752 (S.D.N.Y. 1985), affd, 831 F.2d 395 
(2d Cir. 1987). 

268. See infra notes 433-519 (discussing other aspects of Brunner and its followers). 

269. Brunner, 46 B.R. at 756; see also In re Roberson, 999 F.2d 1132, 1137 (7th Cir. 1993) 
(finding government is not twisting the arms of students to force them to borrow). 
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taxpayer;’” (3) granting discharge on the basis of lack of educational value 
would erroneously make the government an insurer of that value;?”* and 
(4) it is immaterial that the debtor may be unlikely to find a job in the field 
in which s/he was educated.”” The following paragraphs respond to those 
theories as enumerated. 

(1) The Debtor’s Bargain with the Government. Rarely, if ever, does the 
student debtor strike a bargain with the government. Except when it makes 
direct loans, the government is, in all likelihood, not even an immediate 
party to the loan transaction, other than as supplier of standard loan 
agreements used by schools, banks, and guaranty agencies, each of which 
have their own agendas.”* And when dealing with such institutions 
regarding the contents of that standard agreement, the young, unrepre- 
sented, and inexperienced borrower has virtually no leverage.”* The 
message of the case law and the federal regulations is not that such 
agreements should be bronzed and mounted; it is that many of their 
provisions, when reviewed in the context of bankruptcy, may be suspect.”” 

Construing irresponsibility as a trait that may lead to bankruptcy, fiscal 
or otherwise, one finds it ironic that Brunner should thus absolve such 
institutions of all responsibility, placing it instead wholly upon the player 
with the least ability to improve matters. To the typical student borrower, 
it may seem that all the rules are made by others, and that an especially 
common bit of advice is to find some form of higher education if one wishes 


to succeed in this world. Under such circumstances, courts expecting the 





270. Brunner, 46 B.R. at 755 n.3. 

271. Id. 

272. Id. at 757. 

273. See supra notes 202-08 and accompanying text (Senate Report on lender malfeasance). 

274. The exception to discharge is premised upon the assumption that the typical college 
graduate is young, with a lifetime of earning opportunity ahead. See supra note 259. Infancy, 
not necessarily a defense in a collection action on a student loan, should be poignant in the 
context of bankruptcy. See supra note 228. 

275. See, e.g., Williams v. Illinois State Scholarship Comm'n, 563 N.E.2d 465, 487 (Ill. 1990) 
(federal guaranteed student loan agreements amount to adhesion contracts, in that the class 
members are in a disparate bargaining position, and are offered the loan on a take-it-or-leave-it 
basis; significance of contractual clause in such boilerplate agreement is greatly reduced 
because of the inequality in the parties’ bargaining power); McLeod v. Diversified Collection 
Servs. (In re McLeod), 176 B.R. 455, 458 (Bankr. N.D. Ohio 1994), affd, 100 F.3d 957 (6th Cir. 
1996) (in Ohio, stipulations in promissory notes providing for payment of attorneys’ fees due 
to failure to pay loan balance at maturity are void); Riggs v. National Bank of Washington, D.C. 
v. Perry (In re Perry), 729 F.2d 982, 985 (4th Cir. 1984) (clauses stipulating that a purchaser is 
in default upon filing bankruptcy are unenforceable as a matter of law); cf. Veal v. First 
American Savings Bank, 914 F.2d 909, 911 n.2, 914-15 n.7 (7th Cir. 1990) (students receiving 
loans guaranteed by private and state agencies cannot rely on regulations pertaining to federal 
loan programs but may benefit from guaranty agency compromise and write-off procedures, are 
entitled to credit for amounts not yet paid by lender to defunct school, and can assert contract 
defenses under state law if sued on the loans); but see Williams v. National School of Health 
Technology, Inc., 836 F.Supp. 273 (E.D. Pa. 1993), affd, 37 F.3d 1491 (3d Cir. 1994) (state 
consumer protection law does not protect against fraudulence in student loan transaction). 
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would-be borrower to negotiate and perhaps reject a financially risky 
education (especially with no knowledge of better alternatives) are 
demanding a degree of wisdom and courage that not even the student’s 
parents or educators may have. 

(2) Penalizing the Taxpayer. The taxpayer may bear a portion’”® of the 
cost of student loan discharges.” Similarly, the coal mine operator bears 
the cost of a dead canary. But such losses are expected;?” moreover, they 
raise a very important question, namely, what went wrong? Far from 
suppressing the news that such mini-crises generate—blaming the canary, 
as it were—one should recognize them as harbingers of bigger trouble. 
Sadly, thanks to the mentality of opinions like Brunner, the courts have now 
spent nearly two decades telling loan-related institutions that they can learn 
nothing from the occasional student loan bankruptcy. By contrast, a regular 
stream of discharges, granted to worthy debtors poorly served by loan- 
related institutions,”” could have helped move the public’s attention from 





276. Loan origination and insurance fees paid by students probably exceed the cost of 
bankruptcies. See supra notes 217-20 and accompanying text. The debtor who is freed by the 
bankruptcy discharge to concentrate upon the future is likely to be a future payer of taxes and, 
generally, a contributor to society rather than a problem for it. See supra note 26 and 
accompanying text. By contrast, the national wealth is diminished, to the taxpayer’s detriment, 
if, in exchange for having fewer student loan bankruptcies, fewer of our students most con- 
cerned with failure decide to take student loans and obtain the correlative education. See infra 
page 463. Taxpayers incur a far greater penalty for improper attention to the causes of student 
loan bankruptcy when they, the taxpayers, must support adult children whose educations have 
not paid off, see, e.g., infra note 402, or are themselves co-signers on the disputed loans, see, 
e.g., In re Pelkowski, $90 F.2d 737, 744 (3d Cir. 1993), and, as such, may be liable well into their 
retirement years, see infra note 348 and accompanying text. Also, the taxpayer is not implicated 
when the educational loan comes from the funds of a private school. Erik Larson, Why Colleges 
Cost Too Much, TIME, Mar. 17, 1997, at 49 (noting some wealthy colleges’ endowments have 
grown into the billions of dollars). In any event, the cost reaches the taxpayer when the federal 
government reimburses the holder of the promissory note, which will occur no later than the 
time when a party files a complaint to determine dischargeability. See supra note 207. Since 
that takes place long before the litigation of that complaint, the only party benefiting from post- 
bankruptcy loan repayment may be the creditor, which may have been deliberately responsible 
for the default in the first place. See supra notes 202-06 and accompanying text. 

277. The current generation is not the first to receive federal educational assistance at some 
cost to the taxpayer. See Zackerman, supra note 10, at 697-98 (ROTC, established in 1917, was 
first direct federal educational aid program, followed by inter alia National Youth 
Administration in 1930s); Ryman, supra note 41, at 217-18 (previous generations had G.I. Bill 
and other free subsidies). Cf. supra note 213 (high tuition inflation in recent years). 

278. See infra note 488 (the view in the House in 1977, never specifically recanted, was that 
there was no significant student loan bankruptcy problem but that, if there were, then the 
student loan programs should be viewed, not as a commercial enterprise, but as “general social 
legislation that has an associated cost”). 

279. See, e.g., North Dakota State Bd. of Higher Educ. v. Frech (In re Frech), 62 B.R. 235, 241 
(Bankr. D. Minn. 1986) (debtor was irked by the manner in which creditor's officers had treated 
him); Silliman v. Neb. Higher Educ. Loan Program (In re Silliman), 144 B.R. 748, 752 (Bankr. 
N.D. Ohio 1992) (punishing institutions for forcing loans upon students which are not in their 
best interest); infra note 360. 
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the symptoms to the underlying causes.” 

If education is indeed a business, as its less idealistic representatives 
sometimes declare, then it should accept the risk, common to most 
businesses, of having to pay for a few failures. Or, if market forces cannot 
bring improvements in our educational system, then the taxpayer should get 
the bill, to encourage public contemplation of an evident conflict between 
what schools can deliver and what the market will buy.™ It is alarming to 
think that, even now, the prospect of an increasing number of unemployed 
college graduates may prompt some judges to conclude, not that those 
graduates’ educations are obviously unsuited to the demands of the job 
market but, rather, that discharge must become even rarer.” 

(3) Insurer of Educational Value. If the government were insuring that 
educations are worth the full amount of time and money invested in them, 
then it would repay disappointed students, not only for their federal student 
loans, but also for their years of lost time and their own financial 
investments in a wasted education; and it would do this for each student 
whose education fails, not merely for the bankrupts. To correct Brunner, 
instead of speaking of insurance, a better analogy is the situation in which 
one agrees, upon receipt of specified goods, to make payment to a third 
party. The latter should not be surprised if payment is delayed until the 
goods arrive.’ Here, as in the mistaken assumption that student loan 
discharge is primarily an act of mercy,” some courts seem obsessed with 


enforcing the philosophy that government is not a safety net, to the point of 
ignoring steps that may serve the best interests of both the public and the 
individual. 


(4) Inability to Find Work in the Field of Study. According to Brunner, 
society should willingly accept a state of affairs in which each student may 
spend four or more years in college, living primarily on funds supplied by 
the government and others, and then graduate and move on to a job (or, 
more likely, a series of jobs) having little to do with the field of one’s 





280. See supra notes 202-08 and accompanying text (malfeasance by loan-related 
institutions). 

281. See Evelyn Brody, Paying Back Your Country Through Income-Contingent Student Loans, 
31 SAN DIEGO L. REV. 449, 457 (1994) (arguing that society should subsidize the cost of 
education in those cases where the public would benefit from the student's pursuit of education 
but the market fails to compensate adequately). 

282. See Walcott v. USA Funds, Inc. (In re Walcott), 185 B.R. 721, 724-25 (Bankr. E.D.N.C. 
1995) (noting bleak job outlook facing many recent graduates, but denying discharge despite 
substantial effort by debtor during the four years since graduation to find employment that 
would enable loan repayment). 

283. In its initial counseling to the debtor, the school is now required to emphasize that the 
borrower must repay the loan even if the borrower does not complete the program, is unable 
to obtain employment upon graduation, or is otherwise dissatisfied with or does not receive the 
educational or other services that the borrower purchased from the school. 34 C.F.R. § 
682.604(f)(2)(iii) (1996). Of course, the warning begs the question raised in the special context 
of bankruptcy, and does not overrule § 523(a)(8). 

284. See supra note 55 and accompanying text. 
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degree.”” The proverbial Ph.D. driving a taxi may be an occasionally 
fascinating part of American culture; but when similar incongruities occur 
in many thousands of lives, one must wonder whether economic efficiency 
and personal happiness could have been better served by greater attention 
to the nexus of individual interests and market needs.” 

Brunner’s seeming belief that such mismatches are the unpreventable 
result of intellectual freedom would make more sense in a world untroubled 
by such practical factors as the conflict of interest that schools experience 
between competitively marketing themselves and being fully candid about 
their weak points; the urge to acquire students who improve the school’s 
diversity in race, gender, or some other regard, without asking whether the 
acquired student will be able to repay the resulting student loans; the 
professorial temptation to train students to become excited about 
unmarketable academic pursuits without providing concomitant warnings 
about real-world job prospects; and the phenomenon of schools flaunting 
prestigious names, certificate programs, and other devices by which to 
attract borrowed tuition dollars, all of which nevertheless prove insufficient 
to prevent bankruptcy in the individual case.””” 

It may take years for debtors to obtain a sense of what they might have 
gotten from an education in some other field or school, and in any event 
they cannot go back and do it over. By contrast, schools can and should be 
urged to improve themselves every semester, learning from the previous 
semester’s mistakes. After all, they are the ones claiming to have knowledge 
with which to educate others on the most important topics within the 
various disciplines. Schools’ expenses for helping their students under- 
stand and succeed in their careers will often be repaid in long-term support 
from grateful alumni and an appreciative public; and from a policy 
perspective, those expenses pale against the cost to society of carrying ill- 
fitted graduates in the workforce for decades thereafter. 

Those, in any event, are the messages implicit in the government’s 
increasingly close regulation of schools participating in federal loan 





285. See infra notes 462, 472, 539 & 550 (decisions requiring debtors to take jobs outside 
their field in order to pay for educations that had failed to produce careers and had led to 
bankruptcy). 

286. These comments do not dispute that an allegedly “impractical” education in e.g., liberal 
arts may prove highly practical in the long term. On the contrary, there exists a market even 
in “impractical” areas of education, and the student of such an area deserves reasonable 
attention to the question of how s/he might persuade that market to pay him/her for a lifetime 
of work therein. 

287. See Kraft v. NYSHESC (In re Kraft), 161 B.R. 82, 85 nn.1 & 3 (Bankr. W.D.N.Y. 1993) 
(curriculum may be misrepresented or oversold by a for-profit school, which may also advise 
debtor to include living expenses, e.g., car payments, in the calculation of the total amount of 
student loan needed); Morrison, supra note 213 and accompanying text (tuition inflation); note 
235 and accompanying text (requiring debtor to make progress in his/her course of study); and 
note 240 and accompanying text (educational marketing). 
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programs.” The federal employees who draft pages upon pages of such 
regulations must be amused by Brunner’s assertion that the government has 
no interest in the quality or relevance of the education it is funding.” If 
that were correct, the government would be indifferent between setting up 
a loan program for students and a loan program for gamblers, and there 
would be no special exception to discharge. Contra Brunner, the 
educational loan programs are an investment in the nation’s future, and are 
expected to bear fruit. 


c. Benefit of the Education: The Bankruptcy Commission 


The Bankruptcy Commission, commencing the effort to devise a student 
loan exception to discharge, did not exhibit Brunner’s views. The Commis- 
sion found the results of the education significant, as indicated in this 
passage: 


[A] loan or other credit extended to finance higher education that 
enables a person to earn substantially greater income over his working 
life should not as a matter of policy be dischargeable before he has 
demonstrated that for any reason he is unable to earn sufficient 
income to maintain himself and his dependents and to repay the 
educational debt.” 


The Commission could have phrased this more clearly. It raises two 
questions of interpretation: (1) If the education has enabled the debtor “to 
earn substantially greater income over his working life,” then how is it 
possible that he may still be “unable to earn sufficient income to maintain 
himself’? The Commission presumably meant to say, “If the financed 
education would enable a typical graduate to earn substantially greater 
income, then this debtor needs to explain why, after getting that education, 
s/he cannot pay his/her bills.”*"* This question could fairly be answered by 
either an attack on the premise (i.e., an argument that this was not an 
education that would produce substantially greater income for the average 
graduate) or by an indication that the debtor was not a typical graduate (e.g., 
that s/he performed poorly in that particular school).”” (2) What does the 
phrase “for any reason” signify? Without it, the excerpt would say, clearly 
enough, that the debtor must demonstrate that he cannot pay his bills. “For 





288. See supra note 227 and accompanying text. 

289. Cf. GAO HIGH-RISK REPORT, supra note 209, at 25 (lenders and guarantors with little at 
stake have contributed to the default problem; they would have had an incentive to monitor the 
quality of education if suitable risk-sharing arrangements had been in place). 

290. BANKRUPTCY COMMISSION REPORT, supra note 27, at 140 n.15. 

291. See Salvin, supra note 26, at 146. 

292. But see infra note 550 and accompanying text (requiring such debtors to pursue other 
careers and live in other places if necessary to repay the loans). 
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any reason” seems to emphasize that the debtor must merely demonstrate 
a reason; by definition, one would expect it to be “reasonable,” but there 
is no requirement here that it must reflect great prudence.™ 

In this light, one finds it scarcely believable that the court in Brunner 
considered itself consistent with the Commission’s Report and quoted from 
it at length.” Few things are less compatible than Brunner’s declaration 
that the value of the education is irrelevant versus the Commission’s 
specific interest therein, or Brunner’s placement of the burden of proof on 
the debtor versus the Commission’s placement on the creditor.”” 

The excerpt’s awkward wording suggests that, among the many pages in 
the Commission’s Report, the page addressing the student loan exception to 
discharge did not command great attention. Indeed, the Report blunders on 
to a rather obvious error on another point on that same page.” Similarly, 
Congress signalled its inattentiveness when it failed to notice the “gap” 
period between its repeal of the prior statute and the enactment of § 
523(a)(8)**—not to mention its miscomprehension of the virtually 
nonexistent student bankruptcy problem,” its indifference to the vagueness 
of the resulting undue hardship standard,™ and the confusion evident in 
and engendered by the legislative history.*°* One cannot help imagining 
some link between this track record and the serious lack of political and 
financial clout among the victims. 


d. Benefit of the Education: Conclusion 


If the education and its financing so obviously fail to accomplish a 
meaningful end that, besides being unemployed in the field that s/he 
studied, the debtor becomes bankrupt, then the debtor’s ability to repay the 





293. Salvin, supra note 26, at 184. 

294. See infra text accompanying note 400 (regarding the “matter of policy” phrase). See 
also infra note 318 (regarding the Commission's view of prudence) and notes 497-500 and 
accompanying text (regarding prudence generally). 

295. Brunner, 46 B.R. at 754. 

296. Compare supra note 124 with infra note 399. 

297. The next paragraph in the Report states that the draft statute “excepts from 
dischargeability any ‘educational debt’ [if] at least one installment payment of the debt [was] 
payable for five years or longer.” BANKRUPTCY COMMISSION REPORT, supra note 27, at 140 n.16. 
Of course, that payable payment would qualify the loan for discharge, not except it. See supra 
note 165 (text of draft to which that citation refers). 

298. See Ford v. NYSHESC (In re Ford), 22 B.R. 442, 445 (Bankr. W.D.N.Y. 1982). 

299. See supra note 34 and accompanying text. 

300. Cf. 42 U.S.C. § 12111(10) (1994) (undue hardship provision of Americans with 
Disabilities Act (“ADA”) defined at length); Steven B. Epstein, In Search of a Bright Line: 
Determining When an Employer's Financial Hardship Becomes “Undue” Under the Americans 
with Disabilities Act, 48 VAND. L. REV. 391, 402-03 (1995) (observing that regulations provide 
additional factors to determine undue hardship under the ADA, and list of factors in statute and 
regulation was not meant to be exclusive). 

301. See supra note 253. 
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loan is not obviously relevant in deciding whether repayment would impose 
an undue hardship. In most such cases, the school probably bears some 
responsibility for such an outcome. Since the student’s entire life can be 
damaged by the result, it seems only reasonable to suggest that the 
resourceful debtor (who may eventually be able to find some other way of 
making a living) should be encouraged to direct the fruits of his/her labors 
to a productive future, not to the support of a past, unproductive 
educational institution or process. 

The factors discussed here, including not only the benefit of the 
education but also the number of years since graduation and the percentage 
of educational debt in the debtor’s total debt,*” do not require a shift of the 
burden of production from creditor to debtor. The creditor should have 
little difficulty in assembling the relevant facts, relying upon the schedules 
that comprise the filing,*”* direct access to school records where necessary 
and appropriate, and information obtained during the collection effort, 
supplemented by pretrial discovery—which the creditor, unlike most 
debtors, has the ability to undertake.** Thus, even within the undue 
hardship inquiry, it should frequently be possible, and preferable, to reach 
a decision on discharge without unjustly burdening the frequently pro se 


debtor or engaging in a demeaning, picayune analysis of the debtor’s 
expenditures.*” 


2. Financial Factors 


When dealing with matters that are only partially or not at all numerical, 
as in the foregoing paragraphs, the court’s concept of “undue” hardship may 
involve relatively vague, equitable reflections, as though relying on such 
synonyms as “unwarranted” or “inappropriate.”*” In cases calling for an 
examination of the debtor’s finances, however, somewhat greater precision 





302. See supra notes 262-65 and accompanying text. 

303. Bankruptcy Form B 200 requires a schedule of assets and liabilities on Official Form 
6, including statements of current income and current expenditures on Schedules I and J 
thereto, respectively. But see infra note 359 (debtors experiencing difficulty in providing such 
information). 

304. See infra notes 356-61 and accompanying text. 

305. See, e.g., Alliger v. PHEAA (In re Alliger), 78 B.R. 96, 99 n.5 (Bankr. E.D. Pa. 1987) 
(PHEAA has the capacity, using tools of discovery, to present evidence regarding debtor's 
medical condition); Ted D. Ayres & Diane R. Sagner, The Bankruptcy Reform Act and Student 
Loans: Unraveling New Knots, 9 J.C. & U.L. 361, 377 (1982-83) (attorney representing school can 
make relatively economical use of detailed interrogatories sent to the debtor; sample set of 
interrogatories provided); see generally 2 MCCORMICK, EVIDENCE § 337 (J. Strong 4th ed. 1992) 
(very often one must prove matters as to which the adversary has superior access to the proof). 

306. See, e.g., infra note 373. 

307. See infra note 391 (dictionary definitions). 
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may be attainable.” Such an examination is appropriate, not as a standard 
course of action, but as a last possible means of finding undue hardship 
when the debtor’s circumstances do not allow the swift conclusion that s/he 
is innocent of the targeted abuse.*” This might occur, for instance, where 
the debtor is a recent graduate with a good income from a job in the field for 
which s/he trained.*” The following paragraphs consider the practical steps 
required for an examination of such a debtor’s ability to pay. 


a. Common Starting Point: Bankruptcy Commission Report 


Most of the leading decisions on undue hardship have directly” or 
indirectly*™ relied, at least in part, upon the following excerpt from the 
Bankruptcy Commission Report: 


In order to determine whether nondischargeability of the debt will 
impose an “undue hardship” on the debtor, the rate and amount of his 
future resources should be estimated reasonably in terms of ability to 
obtain, retain, and continue employment and the rate of pay that can 
be expected. Any unearned income or other wealth which the debtor 
can be expected to receive should also be taken into account. The total 
amount of income, its reliability, and the periodicity of its receipt 
should be adequate to maintain the debtor and his dependents, at a 
minimal standard of living within their management capability, as 
well as to pay the educational debt.** 


One notes, first, that the Commission’s determination of undue hardship, 
as set forth in that text, was almost entirely a matter of income. This was 
consistent with the concern that the recent graduate might have a bright 
earnings future ahead and with the reference, in the Commission’s draft 





308. Precision is not a hallmark of the methods by which many courts examine the debtor’s 
finances. See, e.g., infra notes 373, 411 & 490-92. 

30S. See supra notes 22 (statute should be construed strictly against the creditor), 23 (there 
is a presumption in favor of granting the discharge), 175 (the burden of persuasion is on the 
creditor), 178 (burden of production begins on creditor) & 306 (burden of production should 
stay on creditor wherever possible) and accompanying text. 

310. This is the scenario for which the statute was evidently designed. See supra notes 256- 
58. 

311. The excerpt is quoted in e.g., Bryant v. PHEAA (In re Bryant), 72 B.R. 913, 915 (Bankr. 
E.D. Pa. 1987); NYSHESC v. Kohn (In re Kohn), 5 Bankr. Ct. Dec. (CRR) 419, 423 (Bankr. 
S.D.N.Y. 1979); PHEAA v. Johnson (In re Johnson), 5 BANKR. CT. DEC. (CRR) 532, 536 (Bankr. 
E.D. Pa. 1979). 

312. See, e.g., Brunner v. NYSHESC (In re Brunner), 46 B.R. 752, 754-55 (S.D.N.Y. 1985), 
affd, 831 F.2d 395 (2d Cir. 1987) (based upon Johnson) and infra notes 433-38 and 
accompanying text (cases following Brunner). 

313. BANKRUPTCY COMMISSION REPORT, supra note 27, at 140-41 n.17. 
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statute, to “payment from future income or other wealth.”** 

There was nothing hostile to the debtor in this. On the contrary, the 
Commission’s emphasis on income underscored its concern that the honest 
debtor should have enough to live on. The debtor’s resources were to be 
estimated “reasonably.” The focus was upon the amount of income that 
could be “expected” — not the highest optimistic projection — and its 
“reliability.”** In light of the statement that the income “should be 
adequate,” one cannot justify reducing potentially productive college 
graduates to circumstances that might diminish their future productivity.*” 
The Commission’s reference to a minimal standard of living seems intended, 
in context, to indicate that s/he should have at Jeast, not at most, that much. 

The excerpt said little about the expense side of the equation because 
expenses were not the issue. It was not anticipated that courts would 
scrutinize a debtor's weekly budget dollar by dollar,” imposing their 
subjective judgments upon the debtors’ own ways of living their lives,** in 
hopes of squeezing out a bit more for debt repayment. No doubt some 
debtors (rich and poor alike) waste their money, and perhaps a budget 
would help them. A judge may be able to spend less on a given item than 
the student loan debtor. But in the Commission’s view, that was not 
germane. The Commission’s guideline was the debtor’s own “management 
capability.”*** One readily acknowledges that fraudulent debtors could 


present inflated budgets, and it does seem wise to refer to an objective 


guideline for a rough idea of what total expenses should be.*” But one 
reasonably fears the opposite extremes to which overzealous courts eagerly 
run when such respect for debtors is under-emphasized.*™ 

Finally, a creditor might interpret the Commission’s draft as prohibiting 
review of non-financial factors. In reply, one notes that the draft’s reference 





314. Supra note 165. 

315. Cf. e.g., infra notes 535-39 and accompanying text (using the optimistic assumption 
rather than the present facts regarding income). 

316. See, e.g., Woodcock v. Chemical Bank, 149 B.R. 957, 962-63 (Bankr. D. Colo. 1993), 
affd, 45 F.3d 363 (10th Cir. 1995) (rejecting portions of debtor’s budget allocated for computer 
expense and CompuServe online subscription). 

317. See PHEAA v. Johnson (In re Johnson), 5 Bankr. Ct. Dec. (CRR) 532, 539 (Bankr. E.D. 
Pa. 1979) (finding no case under current or previous law, at that point, in which the court 
attacked the amount of a specific expense as being unreasonably high). 

318. For examples of such judgments, see infra notes 397, 499, 548 & 550-51. 

319. Fox v. PHEAA (In re Fox), 163 B.R. 975, 978 (Bankr. M.D. Pa. 1993) (undue hardship, 
in the Commission’s view, had to be tailored to the debtor's actual situation). For example, a 
court-ordered reduction in the debtor's video and beer budget may translate instead, possibly 
for understandable reasons, into lower quality in the fruit and protein budget, regardless of 
whether other strata of society would approve. See, e.g., Hawkins v. Buena Vista College (In re 
Hawkins), 187 B.R. 294, 299 (Bankr. N.D. Iowa 1995) (creditor contended that the money debtor 
spent on cigarettes should instead be applied to student loans). 

320. See infra notes 345-47 and accompanying text. 

321. See, e.g., infra notes 367-73 and accompanying text. 
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to payment of the debt from “future income or other wealth”*” was echoed 
in a Senate bill*”* but was excluded from the final version, indicating that 
Congress specifically considered and rejected such an income-specific 
approach.“ The elimination of such language may weaken the foregoing 
Commission text as direct authority on § 523(a)(8)(B), in the sense that 
Congress rejected its income-specific perspective and opened the door to 
non-financial factors; but it does not lessen the force of the argument that, 
for nearly two decades, courts enforcing a harsh financial standard in the 
name of the Commission, originator of the undue hardship phrasing, have 
misconstrued its plainly pro-debtor intent. 


b. Calculating the Ability to Pay 


The calculation of the debtor’s ability to repay the student loan, when 
such calculation is necessary, requires a comparison of what the creditor 
expects to receive and what the debtor can pay. The following paragraphs 
address both sides of the comparison. 

(1) What the Creditor Demands. The creditor’s expectation is, of course, 
a matter for the creditor to set forth and justify. It requires the creditor to 
state the total amount due, with all fees, costs of collection through trial, 
and interest, and the period of time over which that total must be repaid.*” 

The total amount and the time period are interrelated, since the amount 


of future interest that the debtor must pay, if s/he makes payments as 
scheduled, depends upon the length of the repayment period. The simplest 
approach would be to assume that a debtor after bankruptcy would 
ordinarily need to stretch the payments out over the maximum period of 
repayment allowed under the loan agreement and relevant statutes and 


regulations,*” especially where the loan agreement provides that the debtor 


can prepay without penalty. A creditor attempting to show an absence of 
hardship would presumably concur in calculations based on the longest 
permissible repayment period, so as to make each month’s payment as small 
as possible; but the creditor should not now be allowed to disavow a larger 
monthly demand upon which it showed no pre-petition flexibility and 
which may have been partly responsible for the debtor’s decision to file 
bankruptcy.*” The court should not invent extensions or postponements of 





322. Supra note 165. 

323. See supra note 62. 

324. Cf. 11 U.S.C. § 523(a)(15)(A) (1994) (discharge explicitly conditioned upon debtor's 
ability to pay). 

325. See supra notes 185-97 and accompanying text. 

326. See supra note 191 (regarding 10- and 30-year repayment periods). 

327. See, e.g., Chisari v. Florida Dep’t of Educ. (In re Chisari), 183 B.R. 963, 965 (Bankr. M.D. 
Fla. 1995) (involving creditor who refused proffered payment of $20-25 per month and 
threatened to garnish debtor’s minimal wages); Goranson v. PHEAA (In re Goranson), 183 B.R. 
52, 56 (Bankr. W.D.N.Y. 1995) (holding that creditor cannot raise the hurdle for discharge 
higher and higher by offering to take smaller and smaller payments). 
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the maximum repayment period, as some have done, to find another 
solution more advantageous for the creditor but inconsistent with the 
executed loan agreement.*” 

Given the creditor’s duty to exercise diligence in loan collection,*” the 
court should presume that the portion of the repayment period that elapsed 
before bankruptcy was a period during which the creditor was vigorously 
extracting as much as the debtor was able to pay.*** Thus, the maximum 
repayment period should be shortened by that elapsed portion.*” To avoid 
penalizing the creditor for granting authorized deferments, and in the 
interests of consistency between the two subsections of § 523(a)(8), the 
repayment period should not be shortened by any period that would 
constitute an applicable suspension under § 523(a)(8)(A).°** 

If, however, the loan’s history shows that the creditor has granted a 
deferment or forbearance based specifically on hardship,*“ the creditor 
should explain why such grant was not an admission that the debtor was 
experiencing statutory undue hardship during those periods. Any other 
approach risks putting the debtor into a perpetual twilight of hardship with 
no resolution.** The debtor’s failure to seek, or the creditor’s failure to 





328. See, e.g., infra notes 348 & 540 and accompanying text. 

329. See PHEAA v. Johnson (In re Johnson), 5 Bankr. Ct. Dec. (CRR) 532, 544 (Bankr. E.D. 
Pa. 1979) (finding that ability to repay is calculated with respect to “the longest foreseeable 
period of time allowed for repayment of the loan”) [emphasis added]; Hinkle v. Wheaton College 
(In re Hinkle), 200 B.R. 690, 693 n.2 (Bankr. W.D. Wash. 1996) (holding that if government 
wished to negotiate new payment schedules with debtors in bankruptcy, it could do so; failing 
that, court must evaluate undue hardship on basis of current schedule); accord, Bryant v. 
PHEAA (In re Bryant), 72 B.R. 913, 925 (Bankr. E.D. Pa. 1987). 

330. See supra note 192 (due diligence). 

331. See supra note 231 and accompanying text (effects of failure to apply this presumption). 

332. This shortening will increase the monthly payment necessary to repay the loan during 
the smaller number of months remaining in the repayment period. It is up to the creditor to 
insure that its pre-bankruptcy collection efforts are sufficiently energetic to bring out the 
debtor’s true ability to pay. (This article contests judicially created rules that go beyond what 
Congress intended; it does not protest earnest activity whose permissibility has been thoroughly 
considered with respect to the rights of the parties and the interests of the public.). 

333. See supra notes 187-91 and accompanying text. 

334. Federal law now grants an “economic hardship” deferment for certain low-income, full- 
time workers. 20 U.S.C. § 1077(a)(2)(C)({iii) (1994). “Full-time,” for this purpose, is defined as 
30 or more hours per week. 34 C.F.R. § 682.211(s)(6)(x) (1996); see also 34 C.F.R. § 
682.210(h)(4) (1996). The deferment calculation uses, as a baseline figure, the greater of (a) the 
federal minimum wage pursuant to 29 U.S.C. § 206 (1994) or (b) the federal poverty level for 
a family of two pursuant to 42 U.S.C. § 9902(2) (1994). See infra note 528 (poverty levels in 
recent years). An economic hardship exists if the borrower is working full-time and not earning 
more than the baseline. 20 U.S.C. § 1085(0)(1)(A) (1994). Also, an excessive federal 
educational debt burden yields an economic hardship for a full-time worker if (a) the total of 
such debt is at least 20% of the borrower's adjusted gross income and (b) adjusted gross income 
minus such debt is not equal to at least 220% of the baseline. 20 U.S.C. § 1085(0)(1)(B). See 
supra note 188 & infra note 396 (forbearances). 

335. See supra note 245, infra notes 451-57 and accompanying text; cf. 20 U.S.C. § 1091a(a) 
(1994) (no statute of limitations on student loan debt collection). 
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grant, such a deferment or forbearance should not be determinative for this 
purpose;*” rather, given the hardship context, the analysis should recognize 
the treatment for which the debtor was qualified.*” 

Once the creditor decides what it believes are the number of monthly 
payments remaining and the total of all amounts to be paid, the creditor will 
be able to state the monthly payment it demands to satisfy the debt.** If 
there exists some reason to doubt that the creditor has committed itself to 
that monthly figure, the presumed monthly payment should be based, 
instead, on the lender’s option to accelerate all amounts due and seek the 
maximum legal garnishment.*” 

(2) What the Debtor Can Pay. In the second half of the ability-to-pay 
analysis, the creditor’s mission is to prove that the debtor has a monthly 
surplus, of income over expenses, sufficient to cover the required payment. 

In Bankruptcy Commission terminology, the income calculation should 
be based on an estimate of reliable income and should provide for at least 
a minimal standard of living within the debtor’s management capability.” 
In terms that articulate the overriding purpose of returning the debtor to 
productivity, the income calculation should take into account the need to 
restore his/her self-respect and ability to live in line with the values and 
expectations of mainstream American culture.’ If the debtor’s income 
history has fluctuated, a cushion should be allowed for the bad months.*” 
The income estimate should be based on a standard workweek, giving the 


debtor an incentive to work overtime to get ahead, rather than requiring 





336. See, e.g., supra note 188 (creditor in Robinson denied or ignored request for 
forbearance). 

337. See, e.g., Hoyle v. PHEAA (In re Hoyle), 199 B.R. 518, 522 n.3 (Bankr. E.D. Pa. 1996) (if 
debtor had not been in default, she would have qualified for a forbearance). 

338. See supra text accompanying note 197 (confusion that results when creditor fails to 
supply such information to court). 

339. Carter v. Kent State Univ. (In re Carter), 29 B.R. 228, 232 (Bankr. N.D. Ohio 1983) 
(assuming garnishment would follow denial of discharge); Courtney v. Gainer Bank (In re 
Courtney), 79 B.R. 1004, 1014-15 (Bankr. N.D. Ind. 1987) (proceeding on assumption that 
creditor will garnish debtor’s income and that payment obligation will be the maximum amount 
garnishable under state law absent commitment to the contrary). 

340. See supra text accompanying note 313. 

341. See supra note 26 and accompanying text. 

342. See, e.g., Bryant v. PHEAA (In re Bryant), 72 B.R. 913, 925 (Bankr. E.D. Pa. 1987) 
(discharge should be based on the debtor’s history rather than speculation about the future); 
Ford v. NYSHESC (In re Ford), 22 B.R. 442, 446 (Bankr. W.D.N.Y. 1982) (noting irregular 
support payments from ex-husband and uncertain employment prospects); Correll v. Union 
Nat'l Bank of Pittsburgh (In re Correll), 105 B.R. 302, 307 (Bankr. W.D. Pa. 1989) (taking account 
of repeated layoffs); Love v. Dep’t of Health, Educ. & Welfare (In re Love), 28 B.R. 475, 478 
(Bankr. S.D. Ind. 1983) (same); United Student Aid Funds, Inc. v. Pena (In re Pena), 207 B.R. 
919, 922 (B.A.P. 9th Cir. 1997) (using average income figure, rather than the high figure 
suggested by creditor, not clearly erroneous); Vaughn v. Illinois State Scholarship Comm’n, 151 
B.R. 481, 485 (C.D. Ill. 1993) (finding speculation about future earnings from a mythical job 
inappropriate). See infra notes 535-39 and accompanying text (examples of such speculation). 
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overtime that cannot and probably should not be maintained over a period 
of years.** 

The expense calculation should not penalize the debtor for spending an 
above-average amount on one portion of his/her budget unless it also 
rewards him/her for spending a below-average amount on another. That is, 
the court should not become bogged down in such questions as whether a 
debtor’s budget displays a prudent balance of spending and saving, or 
whether the debtor could spend less on food or more on clothing.“* The 
important thing is that, as courts have long contemplated,*” the overall 
expense figure, applied as the debtor sees fit, should be generally in line 
with an objective measure of the cost of a frugal-to-moderate lifestyle for a 
similarly situated typical household.” For such purposes, one might 
contrast the official poverty levels against the average expenditures of a 
typical American household.*”” 





343. See Lines v. Frederick, 400 U.S. 18, 20, 91 S. Ct. 113, 114 (1970) (debtor’s postpetition 
vacation pay is a legitimate part of the fresh start); Johnson v. USA Funds, Inc. (In re Johnson), 
121 B.R. 91, 94 (Bankr. N.D. Okla. 1990) (recreation expense is important part of debtor’s fresh 
start); Hoyle v. PHEAA (In re Hoyle), 199 B.R. 518, 522 (Bankr. E.D. Pa. 1996) (absence of 
allowance for recreation or everyday living noted in granting discharge); In re Fonzo, 1 B.R. 722, 
723 (Bankr. S.D.N.Y. 1979) (same); North Dakota State Bd. of Higher Educ. v. Frech (In re 
Frech), 62 B.R. 235, 239, 242 n.7 (Bankr. D. Minn. 1986) (finding entertainment expense of 
$50/month reasonable); infra note 397 (hours of work per week expected). 

344. See, e.g., Raimondo v. NYSHESC (In re Raimondo), 183 B.R. 677, 681 (Bankr. W.D.N.Y. 
1995) (holding that judges must review the reasonableness of a debtor’s budget but are ill- 
equipped to review personal decisions). Note the likelihood that, the more the court’s analysis 
depends upon trivial line-by-line adjustments in a debtor’s fluctuating current expenses, the 
more it risks long-term irrelevance. Cf. e.g., supra note 319; infra notes 502 & 529-31 and 
accompanying text. 

345. PHEAA v. Johnson (In re Johnson), 5 Bankr. Ct. Dec. (CRR) 532, 538-39 (Bankr. E.D. Pa. 
1979) (citing Ahart, supra note 31, at 206-07 (allowable expenses for particular debtor should 
be determined by comparison with similarly situated hypothetical debtor; courts had not yet 
adopted a government geographical index of regional base living costs); Wegfehrt v. Ohio 
Student Loan Comm’n (In re Wegfehrt), 10 B.R. 826, 831 n.9 (Bankr. N.D. Ohio 1981) (holding 
that court may take judicial notice of Dep’t of Labor, Bureau of Statistics data on household 
expenses). 

346. See Salvin, supra note 26, at 170, 186-89 (criticizing the use of federal poverty 
guidelines in this context and suggesting alternatives, including HUD calculations, relationship 
of debtor’s income to national median family and per capita income levels, Bureau of Labor 
Statistics calculations, Legal Service Corporation assistance cutoffs, qualification for federal tax 
assistance via Earned Income Tax Credits, Department of Education low-income calculations, 
and Aid to Families with Dependent Children levels) (generally suggesting hardship for families 
with incomes up into the mid-$20,000 range). Other alternatives might include the levels of 
income at which students qualify for various amounts of financial aid and the “break” for lower 
incomes in federal income tax gradations. See also Hinkle v. Wheaton College (In re Hinkle), 
200 B.R. 690, 693 (Bankr. W.D. Wash. 1996) (debtor suggested using guidelines for IRS Balance 
Due Account Procedures); Correll v. Union Nat’) Bank of Pittsburgh (In re Correll), 105 B.R. 302, 
305 (Bankr. W.D. Pa. 1989) (using HUD guideline); infra notes 419 & 528. 

347. Compare infra note 529 and Statistical Abstract, supra note 184, tables 705 & 706 
(1996). The latter provides item-by-item and total expenditures for average households. 
Selected examples: by size of household, total expenditures average $19,345 (one person), 
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Finally, if the creditor contends that the repayment period must continue 
to a point in time when it obviously conflicts with the debtor’s need to save 
for retirement or for his/her children’s college years,*“ the creditor should 
show that the monthly payment will not interfere with those other 
unavoidable needs. Similarly, the creditor’s demand cannot survive if it 
ignores nondischargeable debts or other extraordinary items disclosed by 
the debtor, in his/her present circumstances or in the reasonably anticipated 
future, for which the objective expense standard makes no allowance.*” 





$33,088 (two), $36,750 (three), and $41,514 (four); by region (lumping together all sizes of 
household), total expenditures range from $30,086 (South) to $35,368 (West); by type of 
household, totals average $21,861 (single person), $21,671 (single parent plus at least one child 
under 18), $36,198 (husband and wife only), $38,560 (husband, wife, and oldest child under 
6), $44,145 (same, but oldest child 6 to 17), and $48,489 (same, but oldest child 18 or over). 

348. See Conner v. Illinois State Scholarship Comm’n (In re Conner), 89 B.R. 744, 750 
(Bankr. N.D. Ill. 1988) (imposing a 20-year repayment period, starting in four years) and Salvin, 
supra note 26, at 143 (debtor in Conner will be 75 when she finishes that 20-year period; court 
did not consider her retirement savings, nor inquire whether any present dependents would 
experience undue hardship in the future by having to support her in retirement); Fox v. PHEAA 
(In re Fox), 163 B.R. 975, 982 (Bankr. M.D. Pa. 1993) (ten-year repayment would continue until 
debtor was approaching retirement); infra note 398 (regarding dependents); see generally Note, 
Melissa A. Hall, Non-Student Co-Signers and Section 523(a)(8) of the Bankruptcy Code, 1991 U. 
CHI. LEGAL FORUM 357, 366-68 (1991). 

349. Compare e.g., Clay v. Westmar College (In re Clay), 12 B.R. 251, 254 (Bankr. N.D. Iowa 
1981) (taking into account the debtor’s moral obligation to repay a family member) with 
Woodcock v. Chemical Bank (In re Woodcock), 149 B.R. 957, 962 (Bankr. D. Colo. 1993), affd, 
No. 93-M-705 (D. Colo. Feb. 17, 1994), affd 45 F.3d 363 (10th Cir. 1995) (similar family 
obligation rejected); compare PHEAA v. Johnson (In re Johnson), 5 Bankr. Ct. Dec. (CRR) 532, 
538 (Bankr. E.D. Pa. 1979) and Courtney v. Gainer Bank (In re Courtney), 79 B.R. 1004, 1014 
(Bankr. N.D. Ind. 1987) and In re Fonzo, 1 B.R. 722, 723 (Bankr. S.D.N.Y. 1979) and TERI v. 
Lekowicz (In re Lekowicz), 119 B.R. 237, 238 (D. Colo. 1990) (nondischarged debts should be 
considered in determining debtor’s degree of hardship) with Woodcock, 149 B.R. at 963 
(disallowing budgetary allocation for student loans for which discharge was not sought) and 
North Dakota State Bd. of Higher Educ. v. Frech (In re Frech), 62 B.R. 235, 241 (Bankr. D. Minn. 
1986) (holding that debtor is not allowed to seek to discharge only part of debts; payments on 
debts not sought to be discharged are not considered in hardship calculation). 

350. See, e.g., Love v. Dep't of Health, Educ. & Welfare (In re Love), 28 B.R. 475, 479 (Bankr. 
S.D. Inc. 1983) (involuntarily ascetic existence made possible at present only by having a 
roommate); Johnson v. USA Funds, Inc. (In re Johnson), 121 B.R. 91, 94 (Bankr. N.D. Okla. 
1990) (allocation for emergencies is important); see also infra note 359. In some cases, the 
debtor’s hardship may seem more or less obvious in light of the availability of, and the debtor's 
qualification or nonqualification for, loan forgiveness programs. See, e.g., 34 C.F.R. §§ 674.53 
& 674.54 (1997) (regarding cancellation of Perkins loans for teaching in certain schools or 
subjects or for teaching certain students); United States v. Kephart, 170 B.R. 787 (W.D.N.Y. 
1994) (medical school graduate debtor has the means to reduce her debt pursuant to statute by 
practicing medicine in targeted locations); David H. Vernon, Educational Debt Burden: Law 
School Assistance Programs—A Review of Existing Programs and a Proposed New Approach, 39 
J. LEGAL EDUC. 743 (1989) (some law schools provide debt reduction programs for some of their 
graduates). 
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c. Financial Factors Summarized 


The debtor’s ability to pay is most likely to be relevant in a case where the 
debtor obtained a decent education, graduated recently, has obtained a job 
in the field of study, and lacks significant noneducational debts or other 
reasons for filing bankruptcy. In such a case, under the statute in its present 
form, one might ask, with the Bankruptcy Commission, for a reason why 
the debtor will not earn enough to maintain an adequate lifestyle while 
repaying the student loans. 

If a particular case depends entirely upon the ability to pay, it seems 
unavoidable that (a) if there will be a reliable income surplus equaling or 
exceeding the amount the creditor demands, discharge should be denied; 
and (b) if there is no surplus at all, discharge should be granted. Between 
those two extremes, if there is an income surplus, but not necessarily 
enough to pay what the creditor demands, some courts would arbitrarily 
restructure the debt;*” but that practice would seem inappropriate where 
the statute is being construed strictly in the debtor’s favor.** As things 
stand in the majority of cases at present, the debtor upon whom the courts 
have conferred the rare status of undue hardship may prefer to oppose the 





351. See supra text accompanying notes 290 & 313. 

352. See, e.g., Albert v. Ohio Student Loan Comm’n (In re Albert), 25 B.R. 98, 103 (Bankr. 
N.D. Ohio 1982) (discharging interest while holding principal nondischargeable); Ballard v. 
Virginia ex rel. State Educ. Assistance Auth. (In re Ballard), 60 B.R. 673, 675 (Bankr. W.D. Va. 
1986) (same); Courtney v. Gainer Bank (In re Courtney), 79 B.R. 1004, 1012 (Bankr. N.D. Ind. 
1987) (court can fashion equitable solution when appropriate); Hagen v. Avangel College, Inc. 
(In re Hagen), 36 B.R. 578, 579 (Bankr. M.D. Fla. 1983) (discharging one-half of $10,000 loan 
and granting five-year deferment before requiring full payment of other half); Littell v. Oregon 
(In re Littell), 6 B.R. 85, 89 (Bankr. D. Or. 1980) (requiring total payments of $810 on $7,000 
debt); Love v. United States (In re Love), 33 B.R. 753, 755 (Bankr. E.D. Va. 1983) (discharging 
interest while holding principal nondischargeable and granting three-year deferment on 
principal payments); In re MacPherson, 4 Bankr. Ct. Dec. (CRR) 950, 951 (Bankr. W.D. Wis. 
1978) (revising the debt; decided under predecessor statute); Mayes v. Oklahoma State Regents 
for Higher Educ. (In re Mayes), 183 B.R. 261, 264 (Bankr. E.D. Okla. 1995) (interest and 
attorneys’ fees discharged, but not principal); United States v. Brown (In re Brown), 18 B.R. 219, 
224 (Bankr. D. Kan. 1982) (discharging $3,569 while holding $7,000 nondischargeable); United 
States v. Hemmen (In re Hemmen), 7 B.R. 63, 67 (Bankr. N.D. Ala. 1980) (finding full debt 
dischargeable if debtor used best efforts to find employment and paid all income over $3,600 
to government for five-year period). Query whether the court could grant discharge, effective 
upon the last day of the loan repayment period, for all or a portion of the debt, allowing the 
creditor to resume collection efforts until then. See also Heckathorn v. United States ex rel. 
United States Dep’t of Educ. (In re Heckathorn), 199 B.R. 188, 194-95 (Bankr. N.D. Okla. 1996) 
(restructuring is a necessary result from fact that financial hardship is a matter of degree, not 
all-or-nothing, and avoids unnecessarily sacrificing either fresh start policy or student loan 
repayment policy); Salvin, supra note 26, at 194 n.332; supra note 167. See generally Note, 
Thad Collins, Forging Middle Ground: Revision of Student Loan Debts in Bankruptcy as an 
Impetus to Amend 11 U.S.C. § 523(a)(8), 75 IOWA L. REV. 733 (1990). 

353. See supra text accompanying note 22. 
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controversial restructuring practice*™ and may insist upon the all-or-nothing 
alternative—assuming, of course, that such a debtor has the resources 
required to seek such a determination. 


3. Practical Limits on the Debtor’s Ability to Carry a Burden of Production 


The preceding pages have relied on the general sense that the burden of 
production should remain on the creditor until good reason appears to shift 
it to the debtor. There are particularly compelling reasons to hesitate before 
shifting the burden of production to bankrupt student debtors. Quite apart 
from any question of mercy, society does not benefit from a search for truth 
and efficiency that places the duty of going forward on a party unable to do 
so effectively.*° 

Student loan debtors must frequently proceed without the assistance of 
counsel,** whose fees they frequently cannot afford*’—and which, if paid, 





354. See, e.g., Rice v. United States (In re Rice), 78 F.3d 1144, 1151 (6th Cir. 1996) 
(bankruptcy court is not authorized to reduce a nondischargeable loan merely because of 
perceived unfairness to the debtor’s dependents); Hawkins v. Buena Vista College (In re 
Hawkins), 187 B.R. 294, 301 (Bankr. N.D. Iowa 1995) (Congress used “to the extent” phrasing 
elsewhere in § 523(a) and could have used it in § 523(a)(8) if it had intended to allow 
restructuring); see also Nunn v. Washington (In re Nunn), 788 F.2d 617, 619 (9th Cir. 1986) (the 
view that § 523(a)(8)(A) discharges only those installments due before the beginning of the five- 
(or seven-) year period may serve other objectives, but fails to establish fixed time when 
bankruptcy may be conclusively presumed to be caused by factors other than desire to avoid 
repayment); compare Raimondo v. NYSHESC (In re Raimondo), 183 B.R. 677, 680-81 (Bankr. 
W.D.N.Y. 1995) (impossible to award higher priority to any one loan; court may thus discharge 
pro rata from all loans the amount exceeding what debtor can pay without undue hardship) 
with Hinkle v. Wheaton College (In re Hinkle), 200 B.R. 690, 693 (Bankr. W.D. Wash. 1996) 
(restructuring loan impermissible, but if not consolidated, court may consider dischargeability 
of each loan separately, in the order they were made) and Wardlow v. Great Lakes Higher Educ. 
Corp. (In re Wardlow), 167 B.R. 148, 152-53 (Bankr. W.D. Mo. 1993) (criticizing restructuring 
for impermissibly transforming Chapter 7 case into Chapter 13 case without Chapter 13 
safeguards). See also infra notes 540-43 and accompanying text. 

355. See, e.g., Robinson v. United States Dep’t of Educ. (In re Robinson), 193 B.R. 967, 969 
n.3, 971 (Bankr. N.D. Ala. 1996) (holding that debtor’s failure to provide evidence of amount 
of loan or of required monthly payments prevented court from finding undue hardship); Sands 
v. United Student Aid Funds, Inc. (In re Sands), 166 B.R. 299, 311 (Bankr. W.D. Mich. 1994) 
(despite six surgeries on both eyes and both feet in the past year, pro se debtor’s inadmissible 
hearsay evidence as to medical condition did not establish continuing disability); compare 
Keyes v. School District No. 1, 413 U.S. 189, 209, 93 S. Ct. 2686, 2698 (1973) (holding that 
burdens are allocated, not by hard-and-fast standards, but on the basis of policy and fairness 
in the particular situation) with supra note 275 and accompanying text (imbalanced burden 
imposed by Brunner). 

356. See, e.g., Andrews v. South Dakota Student Assistance Corp. (In re Andrews), 661 F.2d 
702, 705 n.5 (8th Cir. 1981) (pro bono); Brunner v. NYSHESC (In re Brunner), 46 B.R. 752, 753 
(S.D.N.Y. 1985), affd, 831 F.2d 395 (2d Cir. 1987) (debtor’s counsel deserted her on appeal; no 
brief filed); Craig v. PHEAA (In re Craig), 64 B.R. 854, 855 (Bankr. W.D. Pa. 1986) (represented 
by Legal Aid at trial), appeal dismissed, 64 B.R. 857 (W.D. Pa. 1986) (pro se appeal untimely); 
PHEAA v. Faish (In re Faish), 72 F.3d 298, 299 (3d Cir. 1995), cert. denied, 116 S. Ct. 2532 
(1996); In re Roberson, 999 F.2d 1132, 1133 (7th Cir. 1993) (represented by legal services plan 
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could be used as evidence against a claim of inability to pay.** Represented 
or not, such debtors are a peculiar group, of whom a disproportionate 
number display significant inabilities that their educations were evidently 
not able to overcome, including the inability to recognize and demonstrate 
their own present and future needs.**” 

One might reasonably hesitate before requiring such a debtor to have the 
confidence that s/he alone can make a strong showing of undue hardship in 
a court of law that probably seems unfamiliar, unsympathetic, and perhaps 
even hostile,” against a trained adversary backed by the litigation resources 





of employer who had fired him); see also supra note 274 and accompanying text (student loan 
signatory is generally young and not represented by counsel at time of executing loan 
agreement); CODE REVIEW PROJECT, supra note 46, at 159 (recommending restoring Chapter 13 
discharge because bankrupt student loan debtors, consisting mostly of low-income graduates 
of poor-quality trade schools, cannot afford an attorney to litigate the unpredictable undue 
hardship issue under Chapter 7). 

357. Debtors may note that some attorneys have assisted poor debtors pro bono (i.e., without 
charge). Also, although the actual legal work may have to be provided pro se (by the debtor 
him/herself), debtors may be able to obtain a free consultation from a local attorney, and can 
obtain some up-to-date information with Internet access (which may be available e.g., through 
the local public library). See, e.g., U.S. Bankruptcy Court for the District of New Mexico (last 
modified Oct. 21, 1996) <http://www.nmcourt.fed.us/bkdocs/bkinfo.htm> (introduction to 
federal bankruptcy procedure); Findlaw (last visited Feb. 21, 1998) 
<http://www.lawcrawler.com > (legal searches online); Pine Tree Legal Assistance (last modified 
Nov. 1996) <http://www.ptla.org/student.htm> (“Information You Should Know If You Are 
Behind in Your Federal Student Loan Payments”); Law Offices of Warren E. Agin (last visited 
Feb. 21, 1998) <http://www.agin.com> (providing links to bankruptcy law locations on the 
Internet); Mory Brenner, Esq. (last modified Nov. 7, 1997) 
<http://www.debtworkout.com/debtlink.html> (“Debtor Links”). 

358. Cf. Woodcock v. Chemical Bank (In re Woodcock), 149 B.R. 957, 963 (Bankr. D. Colo. 
1993) affd, 45 F.3d 363 (10th Cir. 1995) (finding debtor’s budget excessive; rejecting $25/month 
allowance for future legal expenses as speculative). See supra note 75 and accompanying text. 

359. See, e.g., Brunner v. NYSHESC (In re Brunner), 46 B.R. 752, 757 (Bankr. S.D.N.Y. 1985) 
(no specific testimony about expenses other than rent); Hornsby v. TSAC (In re Hornsby), 201 
B.R. 195, 198 (Bankr. W.D. Tenn. 1995) (debtor failed to allow for unexpected expenses such 
as car repairs); Johnson v. USA Funds, Inc. (In re Johnson), 121 B.R. 91, 94 (Bankr. N.D. Okla. 
1990) (debtor failed to budget for recreation or emergencies); Malloy v. United States (In re 
Malloy), 144 B.R. 38, 39-40 (Bankr. E.D. Va. 1992), rev'd on other grounds, 155 B.R. 940 (E.D. 
Va. 1993), affd, 23 F.3d 402 (4th Cir. 1994) (no allowance for clothing, car expense, or health 
insurance); Washington v. Virginia State Educ. Assistance Auth. (In re Washington), 41 B.R. 
211, 215 (Bankr. E.D. Va. 1984) (debtors’ budget did not include expenses for clothing, health 
care, insurance, or rent); Windland v. United States Dep’t of Educ. (In re Windland), 201 B.R. 
178, 182 (N.D. Ohio 1996) (debtor’s budget failed to allow for lost income during days of sick 
leave to take care of ill daughter, asthma medication, or car repairs); supra note 197 and 
accompanying text (debtors failing to produce evidence at trial). Cf Stone v. Stone (In re 
Stone), 199 B.R. 753, 779 (Bankr. N.D. Ala. 1996) (in cases under subsection (a)(15), it is not 
universally true that debtor is in a better position to prove relevant facts); supra note 347 
(Statistical Abstract contains a checklist of expense items). 

360. See, e.g., infra notes 538, 551; but see André v. Pace Univ., 618 N.Y.S.2d 975, 981 (City 
Ct. 1994) (Judge Thomas A. Dickerson, of Yonkers, N.Y. city court, held university guilty of 
educational malpractice) and Christopher Shea, Two Students at Pace U. Win Refund and 
Damages Over Computer Course They Say Was Too Hard, 40 CHRONICLE OF HIGHER EDUC. at A28 
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of a bank or governmental agency. The risks imposed by such a 
requirement must frequently seem prohibitive to the debtor who, although 
believing that s/he has a valid case, must consider the likelihood that s/he 
will incur substantial additional liability for his/her adversary’s litigation 
expenses, pursuant to the student loan agreement, if s/he loses.*** One may 
find it surprising, under the actual circumstances of most cases, that a court 
could consider it just to place the burden upon the debtor. 


C. Summary: Allocating the Burdens 


This article has suggested, so far, that § 523(a)(8)(B) does not create a 
rationale requiring a shift of the burden of persuasion from the creditor to 
the debtor, and that the burden of producing evidence, which generally rests 
upon the party having the burden of persuasion, should begin with the 
creditor on all aspects of § 523(a)(8)(B), including undue hardship. 
Although certain circumstances may suggest that the burden of production 
could be shifted to the debtor, the realities of the parties’ respective 
situations in most student loan discharge cases strongly encourage keeping 
the burden upon the creditor. 

With this allocation of burdens, the creditor’s task will be to demonstrate, 
first, that the disputed debt qualifies for the special protection conferred by 
§ 523(a)(8), and second, that requiring repayment would impose no undue 
hardship upon the debtor. The latter point requires evidence that the debtor 
fits the profile of the abusive debtor whom Congress targeted and that s/he 
can in fact repay the loan. 

By making this showing, the creditor will provide the valuable service of 
weeding out the frauds—without simultaneously depriving society, and its 
honest but unfortunate debtors, of the future productivity that a fresh start 
can bring. Moreover, if the creditor’s showing is based upon objective 
expense guidelines like those recommended here, the creditor will remove 
from bankruptcy courts the demeaning task of invading and critiquing the 
petty expenditures of some of America’s humblest citizens. 


VI. STANDARD OF PROOF 


In student loan discharge litigation, the scarcity of references to the 
standard of proof governing the creditor’s burden of persuasion may suggest 
that that standard is abstract or tangential. To make it more concrete, the 
discussion turns, here, from the foregoing emphasis upon points that 





(No. 46, July 20, 1994) (Judge Dickerson himself had been sued by Cornell University in 1979 
for defaulting on student loans and countersued on grounds that his education had little or no 
value). See also Granfinanciera v. Nordberg, 492 U.S. 33, 109 S. Ct. 2782 (1989) (regarding right 
to jury trial in bankruptcy). 

361. See, e.g., Daugherty v. First Tenn. Bank (In re Daugherty), 175 B.R. 953, 960 (Bankr. 
E.D. Tenn. 1994) (awarding creditor $6,540 for collection charges just to the point of trial). 
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debtors should assert and courts should consider, to a greater focus upon 
how the leading cases do handle student loan discharge cases.*” It is 
submitted that, among the many reasons for conflicting judicial opinions, 
the standard of proof lies at the core of the “major disparity . . . in the 
various courts’ interpretations of the term ‘undue hardship.” That is, the 
following discussion shows that, regardless of which party must bear the 
various burdens, an adjustment of the standard of proof now used in the 
majority of student loan cases could, by itself, make a considerable 
difference in the outcome. 


A. Extreme vs. Moderate Hardship Standards: Kohn versus Grogan 


It may seem obvious that a preponderance standard of proof, which 
produces “a roughly equal allocation of the risk of error between litigants,”*™* 
would be incompatible with a requirement that either party must show that 
a given claim or fact is certain, or even highly likely. Yet there exists a 
longstanding” disagreement among courts on the question of whether 
undue hardship means guaranteed or certain hardship, with most insisting 
that it does. 


1. The Hopelessness Requirement 


Shortly after § 523(a)(8) became law, Judge Roy Babitt in the Southern 
District of New York decided the case of NYSHESC v. Kohn,*” in which he 
opined that: 


Congress meant the extinguishment of student loans to be an available 
remedy to those severely disadvantaged economically as a result of 
unique factors which are so much a part of the bankrupt’s life, present 
and in the foreseeable future, that the expectation of repayment is 





362. See Zackerman, supra note 10, at 701-21 passim (the Johnson, Bryant, Brunner, and 
case-by-case approaches discussed in the following pages are the primary approaches that 
courts have taken to the determination of undue hardship); accord PHEAA v. Faish (In re Faish), 
72 F.3d 298, 303 (3d Cir. 1995), cert. denied, 116 S. Ct. 2532 (1996) (failing to mention the case- 
by-case alternative). 

363. Coleman v. HEAF (In re Coleman), 98 B.R. 443, 449 (Bankr. S.D. Ind. 1989). Compare 
e.g., infra note 526 with e.g., infra text accompanying note 368. 

364. Grogan v. Garner, 498 U.S. 279, 286, 111 S. Ct. 654, 659 (1991). 

365. See supra text accompanying notes 100 (burden of persuasion) and 116 (burden of 
production). 

366. Compare, e.g., infra text accompanying note 368 (stringent test designed in 1979) with, 
e.g., Wegfehrt v. Ohio Student Loan Comm’n (In re Wegfehrt), 10 B.R. 826, 831 (Bankr. N.D. 
Ohio 1981) (holding that statute was intended to prevent discharge only in cases of intentional 
abuse of bankruptcy laws). 

367. NYSHESC v. Kohn (In re Kohn), 5 Bankr. Ct. Dec. (CRR) 419 (Bankr. S.D.N.Y. 1979). 
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virtually non-existent unless by the effort the bankrupt strips himself 
of all that makes life worth living.*® 


This language, taken at face value, would treat undue hardship discharge 
as a suicide-prevention device. Judge Babitt developed this remarkable 
interpretation after repeatedly noting that he could find virtually no 
guidance on the proper construction of “undue hardship;”™ that “[c]ases in 
other areas of the law are of slight help;”*” that the Bankruptcy Commission 
Report was “difficult of application;’*” and that, of the two relevant 
congressional hearings he reviewed, one was “slightly more illuminating” 
than the other.*” Clearly, the authorities failed to say what it seemed that 
they should say on the subject. Judge Babitt did pen the foregoing words; 
but he evidently disliked what he had wrought, and in the end he had 
unflattering words for the entire enterprise.*” 

From that brilliant beginning, the New York City gloss on undue 
hardship was further refined when another Southern District judge ruled, 
in Briscoe v. Bank of New York, that undue hardship does not exist unless 
there is a “certainty of hopelessness, not simply a present inability to fulfill 
financial commitment.”** Building upon that view, other courts have 
indicated that discharge should not be granted if the debtor is experiencing 
mere “garden-variety hardship.”*” Rather, the debtor must show that s/he 
is suffering from truly severe, and even uniquely difficult, circumstances 


that cannot foreseeably improve during the longest period of time allowed 





368. Id. at 424. This interpretation was based upon the income-specific predecessor to the 
present § 523(a)(8). Id. (“[T]he court is satisfied that the undue hardship contemplated by 20 
U.S.C. § 1087-3 is an economic one .. . .”); but see supra text accompanying note 324. 

369. Kohn, 5 Bankr. Ct. Dec. (CRR) at 423; see Georgia Higher Ed. Assistance Corp. v. Bell 
(In re Bell), 5 B.R. 461, 462 (Bankr. N.D. Ga. 1980) (noting that the legislative history is of little 
assistance in determining the underlying rationale of the exception to discharge). See infra 
notes 446-47 (noting similar difficulties). 

370. Id. at 426 n.35. 

371. Id. at 423. 

372. Id. at 424. 

373. While this court cannot shirk the responsibility cast on it by Congress to 
determine on a case by case basis whether one student borrower will be relieved and 
another not, the court finds the exercise demeaning in the last degree to itself and to 
the bankrupt. Of what insight is this or any court possessed to determine how an 
individual is to fashion his life style, or how much effort he should or can expend to 
repay his loan. 

Id. at 426 n.40. Cf. North Dakota State Bd. of Higher Educ. v. Frech (In re Frech), 62 B.R. 235, 
243-44 (Bankr. D. Minn. 1986) (denying discharge because debtor was experiencing unjust 
hardship rather than undue hardship; for policy reasons that should be addressed to legislature, 
outcome was admittedly “draconian”). 

374. Briscoe v. Bank of N.Y. (In re Briscoe), 16 B.R. 128, 131 (Bankr. $.D.N.Y. 1981). 

375. See, e.g., Bryant v. PHEAA (In re Bryant), 72 B.R. 913, 917 (Bankr. E.D. Pa. 1987); N.D. 
State Bd. of Higher Educ. v. Frech (In re Frech), 62 B.R. 235, 243 (Bankr. D. Minn. 1986); 
citations collected in Salvin, supra note 26, at 150-51 n.69; infra note 506 and accompanying 
text. 
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for loan repayment (typically, the following ten years).°” 

Finally, in what would become the leading Brunner case, Judge Haight of 
the Southern District of New York adopted this view, which he admitted 
was “draconian,” because he felt that “enlightened social policy” 
necessitated it.*” In his words, this enlightened view (which, as discussed 
in greater detail infra,*” became step two of the three-step approach to 
undue hardship affirmed by the Second Circuit*’) requires the debtor to 
prove circumstances that “strongly suggest” that his/her present 
impossibility of making payments will continue for a significant portion of 
the loan repayment period.” 

Thus, under Brunner, the debtor must bear a “very difficult” burden of 
proof” regarding “unpredictable” changes in future expenses and “even 
more problematic calculation[s] of future income.”** Although some 
moderating language does appear in Brunner and in some of the cases 
following it,*** it is nevertheless clear that Brunner requires the debtor to 
provide a “reliable guarantee of undue hardship”™ and to prove a “certainty 
of hopelessness.”** This requirement of hopelessness sets the stage for 
much of what follows, both in this article and in the case law. 


2. The Moderate Standard 


Courts espousing the foregoing extreme standard do not describe it as a 


standard of proof. Yet it must be, in some sense, because it is patently 
incompatible with the preponderance standard. An attempt to combine the 
two would produce what one might call the “hopeless preponderance” 
standard: absurdly, the debtor would have to show that, more likely than 
not, s/he is certain to experience long-term financial hopelessness. Simply 





376. Craig v. PHEAA (In re Craig), 64 B.R. 854, 856-57 (Bankr. W.D. Pa. 1986), appeal 
dismissed, 64 B.R. 857 (W.D. Pa. 1986). 

377. Brunner v. NYSHESC (In re Brunner), 46 B.R. 752, 756 (S.D.N.Y. 1985); see supra note 
373. 

378. Id. 

379. See infra notes 441-519 and accompanying text. 

380. Brunner v. NYSHESC, 831 F.2d 395, 396 (2d Cir. 1987). 

381. Brunner, 46 B.R. at 755, affd, 831 F.2d at 396 (2d Cir. 1987). 

382. Brunner, 46 B.R. at 756. 

383. Id. at 754, affd, 831 F.2d at 396. 

384. See, e.g., Brunner, 831 F.2d at 396 (holding that debtor is required to show a 
“likelihood”); Healey v. Mass. Higher Educ. (In re Healey), 161 B.R. 389, 395-96 (E.D. Mich. 
1993) (holding that debtor must show, by preponderance of evidence, that the requisite 
hardship is likely to persist). 

385. Brunner, 831 F.2d at 396. 

386. In re Roberson, 999 F.2d 1132, 1136 (7th Cir. 1993) (applying Brunner, quoting Briscoe, 
16 B.R. at 131); see Healey, 161 B.R. at 396 (overruling bankruptcy court’s reliance on debtor's 
uncontroverted testimony that her income was unlikely to increase substantially in the 
foreseeable future). 
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put, there can be no “roughly equal allocation” of the risk of error”*”’ when 
the debtor rnust prove that there is not a single possibility of hope in his/her 
future.** 

It is not clear why this point has not attracted the attention of the courts. 
Even if one grants Judge Babitt’s dubious excuse that the legislative history 
was indistinct when he wrote in 1979, it remains true that the hopelessness 
requirement has long since become plainly incompatible with the congres- 
sional intent manifested elsewhere, in several ways. 

First, Congress has implied that it did not expect undue hardship to 
require debtors to make the ultimate sacrifice. Specifically, 42 U.S.C. § 
2540(d)(3) provides that certain loans to medical students are dischargeable 
only if nondischarge would be “unconscionable.” This requirement is more 
stringent than that of undue hardship.*” But if undue hardship requires a 
long-term certainty of hopelessness, it is difficult to imagine what additional 
distress an unconscionability test could require.*” More generally, undue 
hardship in other statutes is a moderate measure that requires the courts to 
balance relevant factors.*”* 

Second, certain provisions of the Bankruptcy Code show that Congress 
gave student loans less than the highest possible protection. In particular, 
such loans are not granted priority status under 11 U.S.C. § 507,°” nor are 
they singled out for prevention from subsequent discharge under § 523(b).°” 
Nor did Congress state a presumption against the debtor in § 523(a)(8)(B), 





387. Grogan v. Garner, 498 U.S. 279, 286, 111 S. Ct. 654, 659 (1991). 

388. It appears, not surprisingly, that opinions placing a burden of persuasion on the debtor, 
but specifying that the burden requires only a preponderance of the evidence, do not tend to 
contain hopelessness language. See, e.g., supra cases cited in note 125. 

389. United States v. Kephart, 170 B.R. 787, 791 (W.D.N.Y. 1994). 

390. Cf. Mathews v. HEAF (In re Mathews), 166 B.R. 940, 945 (Bankr. D. Kan. 1994) (noting 
the distinction between the two standards, applying a hopelessness standard under § 
523(a)(8)(B), but not explaining how unconscionability can be worse than hopelessness); accord 
Malloy v. United States (In re Malloy), 155 B.R. 940, 945 & n.5 (E.D. Va. 1993), affd, 23 F.3d 402 
(4th Cir. 1994). 

391. See, e.g., Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 67-69, 107 S. Ct. 367, 371-72 
(1986) (holding that “undue hardship” under Civil Rights Act of 1964, 42 U.S.C. § 2000e({j), 
occurs whenever accommodation to employee's religious beliefs results in more than a de 
minimis cost to employer; employer is not required to show that each alternative 
accommodation proposed by employee would result in undue hardship); Bryant v. Better Bus. 
Bureau of Greater Md., 923 F. Supp. 720, 737, 740 (D. Md. 1996) (finding that “undue hardship” 
under Americans with Disabilities Act, 42 U.S.C. § 12111(10)(A) (1994), requires substantially 
more difficulty or expense than under Civil Rights Act; even so, statute requires balancing a 
number of factors, not merely ability to pay); cf. BLACK’s LAW DICTIONARY 1528 (6th ed. 1990) 
(defining “undue” as “[mJore than necessary; not proper; illegal”); RANDOM HOUSE DICTIONARY 
OF THE ENGLISH LANGUAGE (2d ed. unabridged 1987) at 2066 (defining “undue” as 
“unwarranted,” “inappropriate”). 

392. See Salvin, supra note 26, at 171. 

393. See infra note 492. 
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as it did in § 523(a)(2)(C).* Construing undue hardship as a harsh barrier 
to the debtor under § 523(a)(8)(B) is also inconsistent with the highly 
protective treatment that “undue hardship” accords him/her under the very 
next section of the Code, in § 524(c)(6)(A)(i).*” 

Finally, the statutes governing ordinary student loan repayment under 
Title 20 impose radically lighter payment expectations and are far more 
considerate of debtors’ situations*” than are courts applying a hopelessness 
analysis under § 523(a)(8)(B), where judicial zeal in seeking loan repayment 
may extend to the point of violating fundamental personal rights. 





394. Such a presumption would not have shifted the burden of persuasion, but might have 
shifted the burden of production. FED. R. Evip. 301. The conclusion that such a presumption 
existed under § 523(a)(8)(B) would implicitly affirm that the burden of persuasion must remain 
on the creditor in an undue hardship inquiry. See 29 AM. JUR. 2D Evidence § 195 (1994) 
(Congress removed the original provision, in FED. R. EviD. 301, that a presumption shifted both 
the burden of persuasion and the burden of production). It would also contradict the 
presumption in the debtor’s favor under § 707(b). See supra note 23 and accompanying text. 

395. See, e.g., In re James, 120 B.R. 582, 585-86 (Bankr. W.D. Okla. 1990) (finding that 
declaration by debtor's attorney that proposed reaffirmation agreement will not impose undue 
hardship on debtor requires counsel to examine complex issues on which debtors may be 
incapable of making and articulating an informed decision); see generally Comment, Hunt, 
Reaffirmation Agreements: A Fight for Enforceability under the New Bankruptcy Code, 12 CUMB. 
L. REV. 431, 448-49 (1982). 

396. See e.g., 20 U.S.C. §§ 1078-6(a)(1)(A) & 1078-6(b) (1994) (monthly payments demanded 
from defaulting borrower shall not be more than is reasonable and affordable based upon the 
borrower’s total financial circumstances); 20 U.S.C. § 1078(c)(3)(A)(i)(II) (1994) (forbearance 
from repayment obligation is mandatory at borrower’s request if student loan payments would 
equal or exceed 20% of income); 20 U.S.C. § 1078(b)(2)(B) (1994) (indicating concern for 
unreasonable loss by government); 20 U.S.C. § 1095a(a)(1) & (7) (1994) (forbidding garnishment 
exceeding 10% of disposable pay, or occurring within first 12 months of continuous 
employment following a prior involuntary termination of employment). 

397. Compare 34 C.F.R. §§ 682.210(b)(3)(i) & 682.210(b)(5){iv) (1996) (deferment for 
mothers) and infra note 335 (“full-time employment” exists at 30 hours per week) with Koch v. 
PHEAA (In re Koch), 144 B.R. 959, 965 (Bankr. W.D. Pa. 1992) (a married debtor with a one- 
year-old child should take a part-time evening job in addition to his full-time day job) and 
Silliman v. Nebraska Higher Educ. Loan Program (In re Silliman), 144 B.R. 748, 751 (Bankr. N.D. - 
Ohio 1992) (finding approximately 50% of loans incurred by debtor to attend truck-driving 
school nondischargeable on grounds that debtor, living on welfare, can work more than 15 
hours per week while caring for her one-year-old son; debtor has husband but he graduated 
from same school, has been unemployed for a year, and his debt (if any) to that school is 
discharged) and Kraft v. NYSHESC (In re Kraft), 161 B.R. 82, 86 (Bankr. W.D.N.Y. 1993) (finding 
that debtor working 38 hours per week is not working particularly long hours). See also Mayer 
v. PHEAA (In re Mayer), 198 B.R. 116, 119, 127 (Bankr. E.D. Pa. 1996) (taking account of 
offsetting day care expense and a typical young child’s need for mother’s constant care); Turner 
v. Detroit and Northern Savings (In re Turner), 69 B.R. 62, 64 (Bankr. D. Minn. 1986) (finding 
that decision to have children while incurring student loan demonstrates neither 
irresponsibility nor bad faith); Windland v. United States Dep’t of Educ. (In re Windland), 201 
B.R. 178, 183 (N.D. Ohio 1996) (holding that undue hardship exists where debtor cannot afford 
to provide minimal experiences for her daughters and cannot save for their higher education). 
See infra note 531 and accompanying text. 

398. See infra notes 550 & 551. 
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3. The Preponderance Standard in Context 


When creating the student loan exception to discharge, the Bankruptcy 
Commission contemplated that the burden of persuasion would be on the 
creditor, not the debtor.°** The Commission recognized that such an 
exception was a change from automatically granting discharges “as a matter 
of policy.”“° Under this new approach, creditors would have an 
opportunity to prove nondischargeability. 

The idea that discharges should be rare is a great leap beyond the 
Commission’s recommendation and the congressional concern with a small 
number of bankruptcy abusers.“ Indefensibly, this leap, expressed in the 
hopelessness requirement, denies a fresh start as long as there really exists 
a possibility that the debtor would be capable of making a fresh start.*” 
Such a doctrine of despair is, doubtless, the definitive distortion of the 
debtor’s duty. Seeing how eagerly the majority of courts have exceeded the 
intent of Congress and how harshly they have come down against debtors, 
one cannot be surprised that the National Bankruptcy Review Commission 
(“NBRC”)*“’ recommended to Congress, in 1997, that the student loan 





399. Wiese, supra note 35, at 448 n.21 (1984), citing BANKRUPTCY COMMISSION REPORT, supra 
note 27, at 140 n.16, which states: 
[T]he claimant must establish that the debtor can pay the educational debt from 
future earnings or other wealth, such as trust fund income or an inheritance. This 
requirement recognizes that in some circumstances the debtor, because of factors 
beyond his reasonable control, may be unable to earn an income adequate both to 
meet the living costs of himself and his dependents and to make the educational debt 
payments. 

See infra text accompanying notes 496-505. 

400. BANKRUPTCY COMMISSION REPORT, supra note 27, at 140 n.15. 

401. See supra note 34. 

402. See Vaughn v. Illinois State Scholarship Comm'n, 151 B.R. 481, 486 (C.D. Ill. 1993) 
(reversing judgment of nondischargeability, reasoning that it is always true that the debtor 
might get a good job in the future). See also Connor v. Mich. Dep’t of Treasury (In re Connor), 
83 B.R. 440, 444 (Bankr. E.D. Mich. 1988) (finding hopeless debtor not entitled to discharge 
because discharge would be irrelevant); Robinson v. United States Dep't of Educ. (In re 
Robinson), 193 B.R. 967, 971 (Bankr. N.D. Ala. 1996) (denying discharge for debtor with 
sporadic employment history, qualifying for welfare, because she experienced no hardship, 
since her mother takes care of her and her two children when she is unemployed); Salvin, supra 
note 26, at 180; infra notes 488-99 and accompanying text; cf. Malloy v. United States (In re 
Malloy), 155 B.R. 940, 947 (E.D. Va. 1993), affd, 23 F.3d 402 (4th Cir. 1994) (finding that debtor 
failed unconscionability test, see supra note 389 and accompanying text, partly because mother 
helped him with clothing expenses). 

403. The NBRC was “an independent commission established pursuant to the Bankruptcy 
Reform Act of 1994, Pub. L. No. 103-394, 108 Stat. 4106 . . . to investigate and study issues 
relating to the Bankruptcy Code; solicit divergent views of parties concerned with the operation 
of the bankruptcy system; evaluate the advisability of proposals with respect to such issues; and 
prepare a report to be submitted to the President, Congress and the Chief Justice... .” NBRC 
Fact Sheet, (last modified Nov. 26, 1997) <http://www.nbre.gov>. Pursuant to that statute, the 
NBRC ceased to exist on Nov. 19, 1997. Id. The NBRC is distinct from the Bankruptcy 
Commission of the 1970s. See supra note 27. 
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exception to discharge in § 523(a)(8) be repealed entirely.™ 


B. “Complex” vs. “Simple” Standards: Johnson versus Bryant versus the 
Case-by-Case Approach 


The following paragraphs show that undue hardship decisions in the late 
1970s and early 1980s developed several different structures or methods by 
which to assess various aspects of debtors’ affairs. Admittedly, this analysis 
of factors might fit in the discussion of the burden of production in section 
V of this article.“ It is placed here, instead, for two reasons. First, it may 
be informative to review these historical examples in closer proximity to the 
more recent opinions that will be reviewed in section VII.“” Second, such 
structures may be taken too seriously if one studies them out of context. As 
the foregoing subsection A of this section implies (and as section VII will 
develop more fully), the choice of weapon may not be half as important as 
the degree of righteous zeal with which it is wielded against the debtor. 
That is, judicial willingness to construct such edifices and usher the debtor 
through them would seem to depend directly upon judges’ views of how 
heavy a weight the accused debtor should bear. Hence, it has seemed 


advisable to present this material here, following the review of the standard 
of proof. 


1. Johnson*”’ 


One week after Judge Babitt’s decision in Kohn, in the Eastern District 
of Pennsylvania, Judge Thomas Twardowski created a grand structure that 
would become the foundation for most of what followed in the effort to 
determine undue hardship. 

Judge Twardowski began by assuming that a direct search for the 
meaning of “undue hardship” would have to be limited to dictionary 
definitions and would thus be of “marginal utility." The judge opted, 
instead, to devote nine pages to the invention and explication of a three-test 
approach, involving a “mechanical test,” a “good faith test,” and a “policy 
test,” each containing numerous sub-points.*” 





404. NBRC REPORT, supra note 44, § 1.4.5. 

405. See supra notes 178-361 and accompanying text. 

406. See infra notes 433-555 and accompanying text. 

407. PHEAA v. Johnson (In re Johnson), 5 Bankr. Ct. Dec. (CRR) 532 (Bankr. E.D. Pa. 1979). 

408. See supra note 367. 

409. Johnson at 536. 

410. Id. at 536-44; but see id. at 544-45 (providing a relatively terse summary of the opinion 
stating that undue hardship exists where (a) debtor’s income during maximum repayment 
period will likely be insufficient to support loan repayment plus a subsistence level of living 
and either (b) the hardship is due to circumstances beyond the debtor's control or (c) the 
circumstances indicate that discharge was not a dominant reason for filing bankruptcy and that 
the debtor’s earnings prospects have not appreciably benefited from the education). 
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Unfortunately, the Johnson tests proved to be complicated and tangled 
from the outset.*** Numerous courts, including most federal courts of 
appeals ruling on undue hardship, have revised the tests, or their 
relationships to one another, or have opted to apply only selected portions 
of the Johnson approach, or have completely rejected it for various 
reasons.*” 

Perhaps the most important legacies of Johnson are its theories that it is 
appropriate to apply multiple tests for undue hardship to the debtor; that 
these tests should require the debtor to prove inability to pay (via the 
“mechanical” test and, to some extent, the “good faith” test) before other 
issues are considered; and that, at least for the debtor who appears unable 
to pay, the court should inquire into other issues, including the benefit 
received from the education and the percentage of student loan debt.** 


2. Bryant*’* and the Case-by-Case Approach 


The Eastern District of Pennsylvania, like the Southern District of New 
York, has exercised disproportionate influence on undue hardship law, 
perhaps because of the large numbers of cases involving guarantors PHEAA 





411. E.g., the opinion states that, if the debtor was irresponsible and was barred from 
discharge under the predecessor of § 523(a)(8)(A), then discharge should not be denied unless 
the mechanical test would not be met but for the irresponsible behavior. Id. at 542. While 
reviewing the debtor’s work background under the mechanical test, the judge uncertainly 
commented that “[a] person’s employment history might better be applied as a test of good 
faith.” Id. at 537 [emphasis added]. In discussing the good faith test, he stated that the question 
was “whether the debtor has been careful to minimize expenditures,” but then admitted that 
“[t]he question of reasonableness of a petitioner's monthly expenses has already been 
considered in the mechanical test ....” Id. at 541. See infra text accompanying note 445. 

412. See, e.g., Courtney v. Gainer Bank (In re Courtney), 79 B.R. 1004, 1015 (Bankr. N.D. Ind. 
1987) (applying Johnson mechanical and good faith tests, but not its policy test); Love v. Dep’t 
of Health, Educ. & Welfare (In re Love), 28 B.R. 475, 478 (Bankr. S.D. Inc. 1983) (adding two 
other factors to Johnson and criticizing the “slip once and you lose” approach, preferring to 
apply various tests simultaneously); PHEAA v. Birden (In re Birden), 17 B.R. 891, 894 (Bankr. 
E.D. Pa. 1982) (good faith and policy tests not applied in granting discharge); compare 
Woodcock v. Chemical Bank (In re Woodcock), 149 B.R. 957, 963 (Bankr. D. Colo. 1993), affd, 
No. 93-M-705 (D. Colo. Feb. 17, 1994), affd, 45 F.3d 363 (10th Cir. 1995) (applying good faith 
and policy tests despite failure of mechanical test) with Craig v. PHEAA (In re Craig), 64 B.R. 
854, 857 (Bankr. W.D. Pa. 1986), appeal dismissed, 64 B.R. 857 (W.D. Pa. 1986) and North 
Dakota State Bd. of Higher Educ. v. Frech (In re Frech), 62 B.R. 235, 243 (Bankr. D. Minn. 1986) 
(holding that analysis stops when mechanical test is failed); compare United States v. Brown 
(In re Brown), 18 B.R. 219, 223 (Bankr. D. Kan. 1982) (Johnson policy test corrects failure of 
good faith test) with Conner v. Ill. State Scholarship Comm'n (In re Conner), 89 B.R. 744, 749 
n.20 (Bankr. N.D. Ill. 1988) (policy test is flawed and does not correct failure of good faith test); 
see infra notes 441, 470, 506 & 520 and accompanying text; see also variations cited in Dunham 
& Buch, supra note 122, at 699-700. 

413. See supra note 410. 

414. Bryant v. PHEAA (In re Bryant), 72 B.R. 913 (Bankr. E.D. Pa. 1987). 
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and NYSHESC.*” Eight years after the Eastern District produced Johnson, 
Judge David A. Scholl of that district developed a second methodology. 
Commenting that Johnson required “conjecture and speculation” and led to 
“conflicting and inequitable results,”*** he set out to create an “objective 
test” that would minimize the court’s “making moral judgments as to the 
appropriateness of expenditures by debtors.”*” 

Judge Scholl selected the federal poverty level*” as the dividing line for 
his objective test.“*° He indicated that an income below that level would 
result in a discharge unless the creditor proved that it should not,*” while 
an income above that level would require the court to review the customary 
“myriad of facts and circumstances” in search of “extraordinary” or “unique” 
factors justifying a discharge.*”* Unfortunately, aside from the fact that this 
supposedly simple test thus required a detailed investigation of all above- 
poverty debtors, the poverty bright line proved to be less clear-cut in 
application than it might have seemed in concept.*” 

Judge Scholl set his dividing line at the poverty level, which he 
considered “extremely grim,”*”’ only because the debtor had a relatively easy 





415. Cf GAO HIGH-RISK REPORT, supra note 209, at 23 (the student loan program originally 
depended on the assumption that states would create their own guaranty agencies, but many 
failed to do so). 

416. Bryant, 72 B.R. at 915 n.2. 

417. Id. at 918; see supra notes 344-50 and accompanying text. 

418. Bryant, 72 B.R. at 916. The poverty measure has had a broad following. See citations 
in Salvin, supra note 26, at 162-63 n.149. See also supra note 346; infra note 528. 

419. Although seeming to be objective, poverty is in fact quite subjective. Salvin, supra note 
26, at 185-86. Economists have at least three general approaches for determining poverty, 
involving absolute, relative, and sociocultural definitions. Id. at 189-90. The analysis of 
poverty can include such factors as health insurance benefits, taxes (with and without Earned 
Income Tax Credit), government benefits of all varieties, and home equity, if any, with the result 
that anywhere between 9% and 22% of the population can be defined as living below the 
poverty level. See Statistical Abstract, supra note 184, table 740 (1996); infra note 422. 

420. Bryant, 72 B.R. at 919; see supra note 173 and accompanying text. 

421. Bryant,72 B.R. at 915,917. Many courts have examined the “totality of circumstances.” 

See infra note 431 and accompanying text. Courts have long sought “unique” or 
“extraordinary” circumstances. See, e.g., Johnson, 5 Bankr. Ct. Dec. (CRR) at 538. 
“Extraordinary” may mean anything out of the ordinary. Id. 

422. “[L]ow income amounts to an extraordinary circumstance in itself,” Bryant, 72 B.R. at 
921, suggesting that the poverty line was only an indicator of extraordinary circumstances, not 
a bright line, and that in all events the search is for an extraordinary circumstance. Also, the 
income figure being used was after taxes and other mandatory payroll deductions, id. at 916 n.4, 
923 (suggesting that other expenses incurred because of employment might also be subtracted); 
extraordinary expenses were subtracted from after-tax income before deciding whether the 
debtor is living at the poverty level, id. at 925; for that purpose, medical expenses were 
extraordinary even if the underlying condition did not interfere with the debtor's ability to 
work, as long as those expenses were not part of a non-unique, non-extraordinary minimal 
standard of living, id. One wonders whether Bryant would also support the subtraction, from 
after-tax income, of e.g., nondischarged debts and tuition for classes to improve one’s future. 

423. Bryant, 72 B.R. at 916; compare Claxton v. Student Loan Marketing Ass’n (In re 
Claxton), 140 B.R. 565, 569 (Bankr. N.D. Okla. 1992) (holding that if debtors’ below-poverty- 
level income does not prevent them from proposing and maintaining a Chapter 13 plan, then 
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student loan discharge alternative under Chapter 13.“ But when that easy 
alternative was eliminated by revision of the statute in 1990,‘” Judge Scholl 
announced his intention to revise the “rather strict rule” of Bryant.’ The 
revision never happened, though; instead, the judge sang Bryant’s requiem 
in Mayer v. PHEAA.*’ 

Some courts followed Bryant,‘ but many others have considered and 
rejected it,“ preferring either to follow some other structured approach*”° 
or to reject all such structures in favor of a “totality of circumstances” or 
“case-by-case” approach.*** The case-by-case method deprives the parties 
of the so-called “standard” that a structured approach might provide; but 
one should not ignore the fact that, regardless of the approach used, courts 
in this area do not necessarily apply, in practice, even the authorities upon 
which they claim to rely in principle.*” In light of this article’s recurrent 





it need not prevent them from making student loan payments after the completion of that plan) 
with Goranson v. PHEAA (In re Goranson), 183 B.R. 52, 55 (Bankr. W.D.N.Y. 1995) (noting that 
the fact that Chapter 13 debtors may endure a standard of living even lower than that required 
for undue hardship does not prove that they have a surplus available for loan repayment). 

424. Bryant, 72 B.R. at 917. 

425. See supra notes 40-46 and accompanying text. 

426. In re Patronek, 121 B.R. 728, 729 n.1 (Bankr. E.D. Pa. 1990). 

427. (In re Mayer), 198 B.R. 116, 124-25 (Bankr. E.D. Pa. 1996). 

428. See, e.g., Reyes v. Okla. State Regents for Higher Educ. (In re Reyes), 154 B.R. 320, 323 
(Bankr. E.D. Okla. 1993); TERI v. Lekowicz (In re Lekowicz), 119 B.R. 237, 237-38 (D. Colo. 
1990). 

429. See, e.g., Courtney v. Gainer Bank (In re Courtney), 79 B.R. 1004, 1013 (Bankr. N.D. Ind. 
1987); Evans v. HEAF (In re Evans), 131 B.R. 372, 376 (Bankr. S.D. Ohio 1991); Simons v. HEAF 
(In re Simons), 119 B.R. 589, 592 (Bankr. S.D. Ohio 1990); Brunner v. NYSHESC, 831 F.2d 395, 
396 (2d Cir. 1987); infra notes 513 & 526 and accompanying text. 

430. See, e.g., infra text accompanying note 441. 

431. See, e.g., Coleman v. HEAF (In re Coleman), 98 B.R. 443, 447-48 (Bankr. S.D. Ind. 1989); 
Daugherty v. First Tenn. Bank (In re Daugherty), 175 B.R. 953, 959 (Bankr. E.D. Tenn. 1994) 
(construing Cheesman as a case-by-case decision); Johnson v. USA Funds, Inc. (In re Johnson), 
121 B.R. 91, 93 (Bankr. N.D. Okla. 1990) (noting that rigid adherence to a particular test robs 
court of discretion); Law v. TERI (In re Law), 159 B.R. 287, 292 (Bankr. D.S.D. 1993) (adopting 
case-by-case approach); Simons v. HEAF (In re Simons), 119 B.R. 589, 593 (Bankr. S.D. Ohio 
1990) (noting that attempts to articulate bright line standards have proven unsatisfactory); 
Wegfehrt v. Ohio Student Loan Comm'n (In re Wegfehrt), 10 B.R. 826, 830 (Bankr. N.D. Ohio 
1981) (case must be examined on its own facts and circumstances); Andrews v. S.D. Student 
Assistance Corp. (In re Andrews), 661 F.2d 702, 704 (8th Cir. 1981) (quoting Wegfehrt with 
approval); see also supra note 421 and accompanying text; but see Coveney v. Costep Servicing 
Agent (In re Coveney), 192 B.R. 140, 142 n.1 (Bankr. W.D. Tex. 1996) (case-by-case approach 
gives courts too much discretion). Notwithstanding its name, the “totality of circumstances” 
approach is not always applied so broadly as to take account of all the factors mentioned in this 
article. 

432. See, e.g., Ford v. NYSHESC (In re Ford), 22 B.R. 442, 445 (Bankr. W.D.N.Y. 1982) 
(applying Kohn but granting discharge, noting that Congress wanted nondischarge only in cases 
of extreme bankruptcy abuse); supra note 412 and accompanying text; infra note 442; infra text 
accompanying notes 520-54; compare e.g., supra note 373 (applying Johnson, Frech denied 
discharge, admitting that the outcome was “unjust”) with Zackerman, supra note 10, at 705-06 
(Johnson decision itself was fairly lenient and granted discharge). 





1998] BURDEN OF PROOF, UNDUE HARDSHIP, AND OTHER ARGUMENTS 447 


argument, supra, that the creditor should carry far greater burdens than 
courts typically assign, perhaps the best assessment of the results achieved 
by the Johnson, Bryant, and case-by-case approaches is that it can be 
difficult to do the wrong thing well. 


Vil. CURRENT LEADING CASES 


Having examined some of the principles that affect the decision of undue 
hardship cases, it may be helpful to review several appellate decisions that 
now provide primary guidance on the determination of undue hardship. 
While space does not permit a full exploration of the many ways in which 
reallocating and redefining the burdens and standards of proof might have 
made a difference in these cases, it may be possible to provide some flavor 
of that difference by concentrating, in each instance, upon a few elements 
that stand out. 


A. The Majority View: Brunner, Roberson, and Faish 


In PHEAA v. Faish,** the bankruptcy court for the Middle District of 
Pennsylvania opted for a modified Johnson approach, which the Third Cir- 
cuit Court of Appeals then rejected*™ in favor of the draconian*® approach 
invented by Judge Haight in Brunner v. NYSHESC,*” as affirmed by the 
Second Circuit‘ and subsequently adopted by the Seventh Circuit in 


Roberson.*® 


Brunner is important, not only for its views on the issues of benefit-of- 
the-education*” and standard of proof*” that this article has already 
examined, but also for the resulting method by which it determines undue 
hardship. Judge Haight’s approach requires the debtor to make 


a three-part showing: (1) that the debtor cannot maintain, based on 
current income and expenses, a “minimal” standard of living for her- 
self and her dependents if forced to repay the loans; (2) that additional 
circumstances exist indicating that this state of affairs is likely to 
persist for a significant portion of the repayment period of the student 





433. In re Faish, No. 93-01686 (Bankr. M.D. Pa. July 12, 1994), rev’d, No. 94-1353 (M.D. Pa. 
Feb. 21, 1995); see supra notes 407-13 and accompanying text (discussing Johnson). 

434. PHEAA v. Faish (In re Faish), 72 F.3d 298 (3d Cir. 1995), cert. denied, 116 S. Ct. 2532 
(1996). 

435. See supra note 377 and accompanying text. 

436. Brunner v. NYSHESC (In re Brunner), 46 B.R. 752, 756 (S.D.N.Y. 1985) (court’s 
approach may seem draconian, but it serves the congressional purpose). 

437. Brunner v. NYSHESC, 831 F.2d 395 (2d Cir. 1987). 

438. In re Roberson, 999 F.2d 1132 (7th Cir. 1993). 

439. See supra notes 266-306 and accompanying text. 

440. See supra notes 362-86 and accompanying text. 
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loans; and (3) that the debtor has made good faith efforts to repay the 
loans.“ 


In cases following Brunner, as in Johnson, the inquiry may stop as soon 
as the debtor fails any of the tests.““* The following pages look, 
chronologically, at the Second, Seventh, and Third Circuits’ applications of 
this approach to undue hardship. 


1. Brunner 


The three-step Brunner approach just quoted contains some features that 
courts had used previously. For example, the Johnson mechanical test 
survived, modified, in the first two steps of Brunner, and Brunner’s third 
step partially echoes the Johnson good faith test.“** This article has already 
examined the essential elements of those first two steps and will return to 
the second step later;*“* here, the inquiry turns to Brunner’s third step, 
which imposes a requirement of “good faith.” 

Although the fact does not seem to have received much attention, 
Johnson admitted (inadvertently, it seems) that it overshot the mark when 
it devised its own good faith test: the opinion stated that a debtor failing 
that test would be denied discharge even if actual undue hardship had been 
proved.“ Unfortunately, Judge Haight in Brunner evidently did not notice 
that questionable origin. Instead, in words evoking Judge Babitt,** he 
deemed the test appropriate despite the fact that there was “no specific 
authority for this requirement” other than the presumed “need for some 
showing of this type” which, in turn, had to be “inferred from” the 
Bankruptcy Commission Report—whose authority, to go one step further, 
was assumed only because of “the absence of any contrary indication” by 
Congress.**’ 

In applying his enlightened good faith test to the facts of the Brunner 
case, Judge Haight denied discharge to a debtor whose “counsel [had] 
apparently deserted her” and for whom no brief was filed.“ Specifically, 
the court found bad faith in the timing of her bankruptcy filing, which 
occurred one month after the loans came due, and stated that a debtor 





441. Brunner, 831 F.2d at 396. 

442. Roberson, 999 F.2d at 1135-36; Johnson, 5 Bankr. Ct. Dec. (CRR) at 544; but see Brunner, 
831 F.2d at 396-97 (applying third test despite failure of second test); contra Zackerman, supra 
note 10, at 725 (suggesting that Brunner leaves open the possibility of analyzing the totality of 
circumstances if the debtor fails one of the first two tests). 

443. Roberson, 999 F.2d at 1136. Cf. infra text accompanying notes 544-51. 

444. See supra notes 307-54 & infra notes 469-95 and accompanying text. 

445. Johnson, 5 Bankr. Ct. Dec. (CRR) at 540. 

446. See supra text accompanying notes 369-73. 

447. Brunner v. NYSHESC (In re Brunner), 46 B.R. 752, 754-55 (S.D.N.Y. 1985), affd, 831 
F.2d 395 (2d Cir. 1987). 

448. Id. at 753. 
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experiencing hardship should request a deferment from the lender before 
taking the more drastic step of filing bankruptcy.” 

To pause at that point, one might note that the reference to deferments 
raises more issues than Brunner acknowledges. Granted, the sophisticated 
debtcr will sometimes find it wise to negotiate with a creditor, or at least to 
appear to be negotiating—even if the creditor does not initiate such negotia- 
tions*°—and a request for a deferment could be part of such a strategy. Or, 
looking at it from the other side of the table, the requirement of seeking a 
deferment discriminates against the unsophisticated debtor, whose 
unreasoning response to an anxiety-producing collection effort may be to 
hide from the creditor rather than seek a deferment—especially if s/he 
thinks that the creditor is calling solely for the purpose of getting money 
that s/he does not have. To state the obvious, deferment requests and 
fraudulent intent are not firmly related, either directly or inversely, and a 
requirement ignoring that fact is necessarily mistaken. It may make sense 
to negotiate, and a debtor who fails to do so may only be hurting 
him/herself; but a court that requires negotiation as evidence of good faith 
is essentially shirking its duty to determine whether repayment would 
impose undue hardship. 

Looking more closely at this deferment issue, one sees that the law 
provides numerous grounds for deferments, potentially continuing for many 
years,*”* and that each is an “applicable suspension” under subsection (A).“? 
Thus, Judge Haight would require a debtor, possibly experiencing 
considerable hardship but failing to qualify for discharge under § 
523(a)(8)(B), to postpone the day when s/he might instead qualify under § 
523(a)(8)(A). This reasoning might be extended, by another court, to 
include forbearances, which can go on for many additional years** and 
which some courts construe, like deferments, as applicable suspensions.*™* 
Thus, while the debtor may be able to secure deferments or forbearances 
and thereby satisfy this one aspect of Brunner,® the difficulty of meeting all 





449. Id. at 758; accord, Sallie Mae v. Plotkin (In re Plotkin), 164 B.R. 623, 624 n.1; Windland 
v. United States Dep’t of Educ. (In re Windland), 201 B.R. 178, 184 (N.D. Ohio 1996). 

450. See supra note 329. 

451. See supra note 189. 

452. See supra note 187. 

453. See supra note 245. 

454. See supra note 188. 

455. But it may be difficult or impossible to comply with this aspect of Brunner. See, e.g., 
Woodcock v. Chemical Bank (In re Woodcock), 149 B.R. 957, 963 (Bankr. D. Colo. 1993), affd, 
No. 93-M-705 (D. Colo. Feb. 17, 1994), affd 45 F.3d 363 (10th Cir. 1995) (finding that, by any 
test of undue hardship, the act of requesting deferments showed bad faith); Walcott v. USA 
Funds, Inc. (In re Walcott), 185 B.R. 721, 724-25 (Bankr. E.D.N.C. 1995) (applying Brunner, 
discharge denied to debtor who made a substantial but unsuccessful effort to find employment 
during the four years since graduation; bankruptcy was filed shortly after she ran out of 
deferments and with only one $50 payment on the debt). Cf. infra note 546 and accompanying 
text (discussing debtors who were unable to make any payments). 
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of Brunner’s requirements for discharge* may yield the conclusion that the 
most practical approach is, instead, to ignore the offer of a deferment or 
forbearance and “tough it out” for whatever remains of the seven-year period 
(five years, at the time of Ms. Brunner’s case) under § 523(a)(8)(A).*” 

One may initially share the district court’s negative reaction to the fact 
that Ms. Brunner filed for discharge within a month after her loans first 
came due.** But the grace period, whose expiration would set the due date, 
could last as long as a year after graduation.*® During that time, the debtor 
might be frantically hunting for work, and a bankruptcy filing when the 
loans finally come due might imply no unseemly haste. In Ms. Brunner’s 
case, bankruptcy came seven months after graduation,“” and the facts 
indicate that, by then, she had been hunting for a job in her field for some 
time and had become thoroughly familiar with her prospects: her under- 
graduate degree was in psychology and her master’s degree was in social 
work; it had taken a decade of part- and full-time study to earn those 
degrees; during those ten years, she had never earned more than $9,000 
annually; she had sent out over a hundred resumes without finding work in 
her field; and at the time of trial she had been receiving public assistance for 
four months.“* Judge Haight acknowledged that, far from being a 
bankruptcy abuser about to commence a lucrative career, she was unlikely 
to find a job in her chosen field of work in the near future; the basis for his 
reversal was simply that there was insufficient evidence to prove that she 


was unable to find “any work at all,”“*’ even though she testified that she 
had “applied for any position that [she] could find.”** 

Under the Brunner approach, the question of good faith is limited to such 
matters; it is supposedly unnecessary to apply the portion of the Johnson 
policy test that asks what percentage of the total debt is attributable to 
student loans.** Yet how does the court determine whether educational 
debt was the primary reason for filing bankruptcy? Surely it would be 





456. See, e.g., infra notes 470-99 and accompanying text. 

457. This result would oppose the default-avoidance purpose of forbearances. See supra 
note 188. 

458. See Brunner, 46 B.R. at 758. Cf. Harrison v. NYSHESC (In re Harrison), 60 B.R. 9 
(Bankr. E.D.N.Y. 1986) (debtor filed complaint to determin dischargeability before her loans had 
even matured; complaint of undue hardship was premature at best). 

459. The regulations governing guaranteed student loans in 1979, the year of Ms. Brunner’s 
graduation from college, provided for a grace period of up to twelve months. 45 C.F.R. § 
177.100(c) (1979). 

460. Brunner, 46 B.R. at 753. 

461. Id. at 757. 

462. Id. See supra note 282, infra note 550. 

463. Id. 

464. In re Roberson, 999 F.2d 1132, 1136 (7th Cir. 1993); but see Brunner, 46 B.R. at 758 
(district court did note that student loans were debtor’s primary reason for requesting 
discharge). See supra note 264 and accompanying text; infra text accompanying note 483. 
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nonsensical to recommend deferments to a debtor whose principal reason 
for filing bankruptcy is that s/he is hounded by non-educational creditors. 

That is, the question returns: why is the debtor filing bankruptcy? One 
cannot easily suppress the question of motive when applying a statute that 
sprang from a congressional fear of debtors with bad intent. It appears that 
the court may be doomed to ask that question; perhaps the court’s flexibility 
is limited to the choice of how to phrase it. The court might inquire into the 
percentage of debt; it might invent a good faith test with the 
counterproductive complication of having to ask why the debtor did not 
seek deferments; or it might remain focused upon the perceived 
congressional goal of “distinguish[ing] between individuals who have 
contrived to secure an unjust enrichment through the operation of the 
bankruptcy law and those who have realistically fallen on hard times and 
who deserve the benefits of the general ‘fresh start’ policy of the Act.” 
Criteria already discussed’ may assist in the search for those who seek an 
unjust enrichment; but deferments and the other good faith baggage of 
Brunner do not.*® 


2. Roberson 


Brunner’s second test required the debtor to show that his/her difficulty 
was likely to persist for a significant portion of the repayment period.“* The 
meaning of this requirement became clearer when the Seventh Circuit 
adopted Brunner’s reasoning in In re Roberson.*” 

Mr. Roberson entered college on a part-time basis in 1980, and graduated 
in May 1986 with a degree in industrial technology.*”* He never obtained 
a job in that field, nor any financial benefit from his degree, because he 
earned more by staying at his prior job as an assembly-line worker.*” He 
began making payments on his student loans (presumably after the 
expiration of the grace period, sometime around the end of 1986), and 
continued doing so for approximately three years.*” In 1989, his marriage 





465. See infra text accompanying notes 513-19. 

466. Johnson, 5 Bankr. Ct. Dec. (CRR) at 543 (quoting Revision Hearings, supra note 226, at 
1095). 

467. See supra notes 256-65 and accompanying text. 

468. Daugherty v. First Tenn. Bank (In re Daugherty), 175 B.R. 953, 959 (Bankr. E.D. Tenn. 
1994) (statute requires undue hardship, not good faith). 

469. See supra note 441. 

470. In re Roberson, 999 F.2d 1132, 1135 (7th Cir. 1993) (rejecting Johnson). 

471. Roberson v. Illinois Student Assistance Comm'n (In re Roberson), 138 B.R. 885, 886 
(N.D. Ill. 1992), rev'd on other grounds, 999 F.2d 1132 (7th Cir. 1993). 

472. 138 B.R. at 886. 

473. Id. (debtor made payments until his financial difficulties arose; the earliest such 
difficulty mentioned by the court is the layoff in Feb. 1990). On loans of $9,702 in principal 
amount, 999 F.2d at 1133, the balance remaining due (presumably on a ten-year repayment 
schedule) at the time of trial in mid-1991 (including 1.5 years of accrued interest after payments 
had stopped) was $7,614. 138 B.R. at 887. The actual amount he would have to repay might 
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and job situation deteriorated.*“ In January 1990, he received his second 
conviction for drunk driving;*” as a result, his driver’s license was revoked 
and could not be reinstated until sometime in 1993.*” He was laid off in 
February 1990, and his divorce was finalized in April 1990.*” His wages in 
1990 were $2,846, and at the time of trial in 1991 they were zero, despite his 
best efforts to find employment.*” He was jailed for three months in 1991, 
apparently because he was unable to make child support payments.*” His 
ex-wife was awarded possession of their house, and at the time of trial, he 
lived in a $40-per-week rented room with no private bathroom or cooking 
facilities.*° 

The bankruptcy court applied the Johnson approach” and found, under 
the mechanical test, that Mr. Roberson had minimal present resources and 
also that, because he had no driver’s license and had carpal tunnel 
syndrome and back problems, his prospects for employment within the next 
few years were minimal.“* The court found that he also passed the good 
faith test, given these factors: he had made serious efforts to obtain 
employment and to minimize expenditures and maximize resources, he did 
not file bankruptcy for the dominant purpose of eradicating student loans, 
and he had not benefited financially from the education.“ The court 
decided, however, that he failed the policy test because of the possibility 
that he might receive some future financial benefit from his education. 
Thus, the court gave him a two-year post-trial “deferment,” expiring on Dec. 
11, 1993, to let him get back on his feet, before his duty to make payments 
would resume.*” 

The district court reversed and granted discharge, construing Johnson as 
requiring no policy test when the debtor satisfies the mechanical and good 
faith tests.%* The Seventh Circuit reversed again, rejecting Johnson in favor 





include post-trial interest and late fees, and presumably would include the creditor’s attorney. 
fees and costs. See supra note 192 and accompanying text. 

474. He earned 10% less in 1989 than in 1988, and the divorce, which was evidently bitter, 
was granted in early April 1990. 138 B.R. at 886. 

475. 999 F.2d at 1134. Cf. Nichols v. Regents of Univ. of California (In re Nichols), 15 B.R. 
208, 209 (D. Me. 1981) (debtor with history of psychiatric disorders and related problems with 
alcohol was unable to cope with stressful job or situation). 

476. 138 B.R. at 887. 

477. Id. at 886. 

478. Id. at 886-87. 

479. Id. at 887. 

480. Id. at 886-87. 

481. See supra notes 407-13 and accompanying text. 

482. See 138 B.R. at 887, affd, 999 F.2d 1137 (noting that his medical problems did not 
appear “insurmountable”); infra note 489. 

483. 138 B.R. at 887. 

484. Id. V 

485. Roberson, 999 F.2d at 1137-38 (granting a judicial “deferment” ending on Dec. 11, 
1993). See infra text accompanying notes 540-43. 

486. 138 B.R. at 888. 
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of Brunner; agreeing with the bankruptcy court (under Brunner’s second 
step) that the bleakness of the debtor’s situation might be temporary; and 
noting that the debtor could file a motion in the bankruptcy court to reopen 
his case if he was still experiencing hardship when the bankruptcy court’s 
judicial deferment expired in December 1993.” 

The Seventh Circuit reached this opinion by agreeing, with Brunner, that 
the analysis of future income potential under Brunner’s second step 
requires a certainty of hopelessness.“® The opinion demonstrates two 
things about that requirement. First, it shows that, since hope is almost 
always possible, the best that the court can do for a debtor experiencing 
pronounced hardship may be to give him/her an unauthorized judicial 
deferment; revisit the situation again in a few years, to see whether a 
glimmer of hope has arisen by then;*” and if not, allow him/her to try 





487. Roberson, 999 F.2d at 1137-38; compare supra note 75 (regarding filing fee) with Craig 
v. Loan Servicing Center (In re Craig), 56 B.R. 479, 481 (Bankr. W.D. Mo. 1985) (requiring no 
additional fee for re-filing). See infra notes 536-44 and accompanying text. 

488. Roberson based its interpretation of step two upon the following segment from House 
Report 95-595, supra note 16: 

[Educational loans are different from most loans. They are made without business 
considerations, without security, without cosigners, and rely[] for repayment solely 
on the debtor’s future increased income resulting from the education. In this sense, 
the loan is viewed as a mortgage on the debtor’s future. 
999 F.2d at 1135-36. That segment is taken out of context, however. Immediately after, the 
Report stated as follows: 
This Committee rejected that approach in 1967 as unworkable, and it is rejected in 
this bill. Further, the abuses have not been significant enough to warrant special 
treatment for educational debts. ... Finally, if the loans are granted too freely and 
that is what is causing the increase in bankruptcies, then the problem is a general 
problem, not a bankruptcy problem. The loan program should be tightened, or 
collection efforts should be increased. If neither of those alternatives is acceptable, 
then the loan programs should be viewed as general social legislation that has an 
associated cost. It is inappropriate to view the program as social legislation when 
granting the loans, but strictly as business when attempting to collect. Such 
inconsistency does not square with general bankruptcy policy. 
House Report 95-595, supra note 17, at 134 (1977). See supra notes 35 & 324 and accompanying 
text (a different version of § 523(a)(8) became law, as part of a compromise between House and 
Senate whose details remain undisclosed). 

489. See supra notes 362-86 and accompanying text. 

490. See, e.g., Conner v. Illinois State Scholarship Comm'n (In re Conner), 89 B.R. 744, 748, 
750 (Bankr. N.D. Ill. 1988) (acknowledging that repayment would impose undue hardship for 
“the next few years,” postponing beginning of repayment period for four more years, and 
doubling the repayment period to 20 years); supra text (emphasized) accompanying note 17; 
supra notes 187 & 352 and accompanying text; cf. supra text accompanying note 335. 

491. See Craig v. PHEAA (In re Craig), 64 B.R. 854, 857 (Bankr. W.D. Pa. 1986), appeal 
dismissed, 64 B.R. 857 (W.D. Pa. 1986) (denying discharge; applying ten-year look-ahead from 
a point in time seven years after the bankruptcy filing and finding that things had improved 
somewhat in the intervening years, although only enough to permit debtor to make reduced 
payments); infra text accompanying note 540; but see Leppaluoto v. Combs (In re Combs), 101 
B.R. 609, 615 (9th Cir. BAP 1989) (holding that rights of the parties are established according 
to the facts in existence at the time of filing the bankruptcy petition); Sobh v. Empire of America 
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again.“ Second, it shows that the hopelessness requirement is such a clear, 
simple guide that it must overrule all other authorities, including logic. 
How else can one explain the Seventh Circuit’s conclusion that Mr. 
Roberson had not shown that he suffered from “the type of barrier that 
would lead us to believe he will lack the ability to repay for several 
years”?** His driver’s license suspension evidently ran for three years by 


itself, and it was not the only source of his hardship.“ At the expiration of 
the judicial deferment in December 1993, nearly four years would have 





(In re Sobh), 61 B.R. 576, 580 (E.D. Mich. 1986) (Congress wanted hardship determinations to 
be made without awaiting arbitrary time limits); compare Claxton v. Student Loan Marketing 
Ass’n (In re Claxton), 140 B.R. 565 (Bankr. N.D. Okla. 1992) (repayment period under Chapter 
13 begins five years later, when debtors’ Chapter 13 plan ends) with Goranson v. PHEAA (In re 
Goranson), 183 B.R. 52, 55 (Bankr. W.D.N.Y. 1995) (noting that debtor’s willingness to make 
sacrifices for three to five years under Chapter 13 does not imply ability to make such sacrifices 
indefinitely). 

492. Acase may be reopened for cause, in the court in which the case was closed, on motion 
of the debtor or other party in interest pursuant to § 350(b). FED. R. BANKR. P. 5010. See, e.g., 
Craig v. PHEAA (In re Craig), 64 B.R. 854, 855-56 (Bankr. W.D. Pa. 1986), appeal dismissed, 64 
B.R. 857 (W.D. Pa. 1986) (reopening case five years after bankruptcy to add creditor's name to 
schedule and file complaint to determine dischargeability; reopening does not change the 
original calculation of the number of years that have passed for purposes of § 523(a)(8)(A)); 
Andrews v. South Dakota Student Assistance Corp. (In re Andrews), 661 F.2d 702, 705 n.5 (8th 
Cir. 1981) (noting that if discharge is denied without prejudice, debtor can again seek relief); 
Brunner v. NYSHESC (In re Brunner), 46 B.R. 752, 758 (S.D.N.Y. 1985) (denying discharge 
without prejudice to debtor’s seeking relief again, citing Andrews); Conner v. Illinois State 
Scholarship Comm’n (In re Conner), 89 B.R. 744, 750 n.21 (Bankr. N.D. Ill. 1988) (noting that 
if restructured repayment schedule does not work out, debtor can always just file a new 
complaint based on changed circumstances); Sobh v. Empire of America (In re Sobh), 61 B.R. 
576, 580 (E.D. Mich. 1986) (holding that, regardless of whether complaint to determine 
dischargeability is denied with or without prejudice, debtor may file another complaint based 
on new facts without having to file new petition in bankruptcy); see also Tanski v. United States 
(In re Tanski), 195 B.R. 408, 411 (Bankr. E.D. Wis. 1996) (finding HEAL loans that were 
nondischargeable in debtor's 1987 Chapter 7 bankruptcy under statute requiring unconscion- 
ability for such discharge would be dischargeable in debtor’s 1995 Chapter 13 bankruptcy 
pursuant to § 523(b) if such loans meet the requirements of § 523(a)(8)). The one-year 
limitation of FED. R. Civ. P. 60(b) does not apply, FED. R. BANKR. P. 9024, but presumably the 
“reasonable time” limitation does. See supra notes 81 (laches and estoppel) & 87 (bankruptcy 
court may decline to reopen case); 28 U.S.C.A. § 1930 (West 1997) (Historical & Statutory Notes: 
Judicial Conference Schedule of Fees) (filing fees prescribed by 28 U.S.C. § 1930(a) (1994), see 
supra note 75, must be paid upon reopening, unless the reopening is to correct an 
administrative error or for actions related to the debtor’s discharge). 

493. Roberson, 999 F.2d at 1137. 

494. It appears that, in recent years, Mr. Roberson may have had some problems in holding 
steady employment for reasons other than the mere lack of a driver's license. See 999 F.2d at 
1137 (“much” but not necessarily all of his difficulty in that regard stemmed from the 
transportation problem). The court provides no indication as to whether those problems were 
due to alcoholism or some other factor. Also, the court does not indicate how Mr. Roberson 
would obtain medical care for his health problems or, if applicable, his drinking problem during 
the intervening years. Absent treatment, it would appear that the court speculates that any such 
problems would simply clear themselves up with the passage of time and, perhaps, the 
imposition of hardship by its ruling. See supra note 319 and accompanying text; infra note 550. 
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passed since he lost his job, and he would evidently be entering the eighth 
year of a ten-year loan repayment period. 

Finally, the Seventh Circuit stated that the third step of a full Brunner 
analysis, addressing the issue of good faith, would embrace the Bankruptcy 
Commission’s question of whether the debtor's inability to repay is “because 
of factors beyond his reasonable control.”“ The court interpreted that 
question as indicating that discharge must be denied if the default resulted 
from the debtor’s negligence or irresponsibility in conducting his/her 
financial affairs.” It would seem, then, that the Supreme Court*” must 
have meant to limit the fresh start to the honest but unfortunate—but 
fiscally prudent—bankrupt. By the lights of Roberson, bankruptcy, like so 
many other things in life, is most sought by those who are least qualified for 
it.*” 

Since Mr. Roberson was a failure at bankruptcy court under the first two 
steps of Brunner, the Seventh Circuit did not reach the good faith question 
in his case. To illustrate its thinking on that question, however, the court 
did cite Perkins v. Vermont Student Assistance Corp.™ for the proposition 
that buying a new car was a self-imposed hardship.°” The “new” car in 
Perkins was, in fact, a used Ford Pinto costing $3,325;°" and while one may 
share the court’s opinion to the extent that it addressed that particular 
model of automobile, the more general principle must be that a debtor who 
expects to continue earning an income over a repayment period extending 
for a number of years will probably need to spend a considerable amount on 
transportation, be it for a new car, a used car plus repairs, or bus fare.*™ 





495. There is no indication that the debtor received any form of deferment or forbearance 
on repayment, but the district court indicates, confusingly, that his debts accrued for only two 
years before the bankruptcy filing. 138 B.R. at 887. See supra note 191 (loan repayment period 
typically limited to 10 years). 

496. Roberson, 999 F.2d at 1136 (quoting BANKRUPTCY COMMISSION REPORT, text set forth 
supra note 399). 

497. Id. 

498. See supra text accompanying note 17. 

499. See Salvin, supra note 26, at 182 (distinguishing negligence from the intentional abuse 
that the law was designed to prevent, and noting that judicial moralizing is common in 
bankruptcy cases, especially those involving the poor); Skaggs v. Great Lakes Higher Educ. 
Corp. (In re Skaggs), 196 B.R. 865, 867 (Bankr. W.D. Okla. 1996) (argument against 
irresponsibility is better made to Congress than to courts). See also Ryman, supra note 41, at 
210 (many present-day judges uncritically embrace ideals that reflect the values of upper-class 
18th-century English judges). 

500. See supra note 442 and accompanying text. 

501. Perkins v. Vermont Student Assistance Corp., 11 B.R. 160 (Bankr. D. Vt. 1980). 

502. Roberson, 999 F.2d at 1136. 

503. Perkins, 11 B.R. at 161. 

504. Compare e.g., Woodcock v. Chemical Bank (In re Woodcock), 149 B.R. 957, 962-63 
(Bankr. D. Colo. 1993), affd, No. 93-M-705 (D. Colo. Feb. 17, 1994), affd, 45 F.3d 363 (10th Cir. 
1995) (rejecting allowance for replacing 11-year-old truck) with North Dakota State Bd. of Higher 
Educ. v. Frech (In re Frech), 62 B.R. 235, 242 n.7 (Bankr. D. Minn. 1986) and Conner v. Illinois 
State Scholarship Comm'n (In re Conner), 89 B.R. 744, 748 (Bankr. N.D. Ill. 1988) (taking 
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Again, one senses diminishing returns from judicial micromanagement of 
debtors’ personal finances.** 


3. Faish 


The Third Circuit’s decision in PHEAA v. Faish*™ broke little new ground; 
but since others have cited it as authority, it deserves brief mention here. 

Perhaps the most important feature of Faish, for present purposes, arises 
in the opinion’s view of the congressional purpose. Faish quoted these 
words from a law review article: “Congress clearly intended that most 
educational debt still due within seven years of graduation should be 
nondischargeable.”*” Of course, the word “clearly” would surprise other 
judges who have found it difficult to detect any such clarity in the 
legislative history.°” It seems doubtful that numerous courts would apply 
a lenient interpretation of “undue hardship” if a draconian congressional 
intent were obvious.” The law review article just quoted does not itself 
offer any authority for the proposition. 

On such a basis, Faish stated that Johnson, “applied correctly,” would 
result in the denial of most petitions, and that to that extent Johnson was in 
accord with the purpose of preventing abuse.’ Granted, abuse by debtors 
will be diminished if they are shackled and chained, and here Faish 
clarified that the choice of a test is not nearly as important as the outcome, 
which is simply to deny discharge.** Thus, Faish does not appear to object 
to a perceived lack of attention, by Johnson, to the possibility that equity 
might require discharge.*™ 

Also, providing another glance at the question of motive, Faish criticized 
Bryant's attempt to replace the typical subjective item-by-item examination 
of a debtor’s financial affairs with an overall objective measure,°™ as well as 
Bryant's disregard of the debtor’s reason for filing bankruptcy and, thus, of 
the governing congressional concerns.*“ In response, in Mayer v. PHEAA,** 
Judge Scholl of Bryant indicated his surprise at the latter criticism, noting 





account of need to replace aging vehicle) and Fox v. PHEAA (In re Fox), 163 B.R. 975, 981-82 
(Bankr. M.D. Pa. 1993) (debtor could have justified a reserve of more than $92 per month for 
maintenance or replacement of aging car). Cf. infra notes 529-31 and accompanying text. 

505. See supra note 344 and accompanying text. 

506. PHEAA v. Faish (In re Faish), 72 F.3d 298, 303-05 (3d Cir. 1995), cert. denied, 116 S. 
Ct. 2532 (1996) (rejecting Bryant and Johnson in favor of Brunner). 

507. Faish, 72 F.3d at 302 (quoting Dunham & Buch, supra note 122, at 702). 

508. See, e.g., supra text accompanying notes 369 & 446-47. 

509. See supra notes 375-86 and accompanying text; infra note 526. 

510. Faish, 72 F.3d at 303. 

511. Regardless of the test chosen, most debtors are denied discharge. Dunham & Buch, 
supra note 122, at 702. See infra note 555 and accompanying text. 

512. Faish, 72 F.3d at 303-304. 

513. See supra text accompanying note 417; see also supra note 345 and accompanying text. 

514. Faish, 72 F.3d at 304. 

515. Mayer v. PHEAA (In re Mayer), 198 B.R. 116 (Bankr. E.D. Pa. 1996). 
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that Brunner itself appeared to reject Johnson’s inquiry into the debtor’s 
motive.** 

Finally, offering the obligatory swipe at the debtor’s intent to buy a car, 
Faish cited Matthews v. Pineo*’’ for the proposition that the question was 
whether repayment would impose an unconscionable hardship.*” The 
Third Circuit did not seem to recognize, in that instance, that the 
requirement of unconscionability springs from a different statute and 
applies to a different kind of loan.*” 


B. AContrary Voice: Cheesman 


In a decision reached after Roberson but before Faish, the Sixth Circuit 
in Cheesman v. TSAC™ established the irrelevance of the Johnson vs. Bryant 
vs. Brunner debate on the outward form of the tests that a court might apply 
to a debtor. It accomplished this by using the Brunner tests and yet reaching 
conclusions very different from those of other courts following Brunner. 
(Although Cheesman indicated that it did not need to select Brunner or 
some other approach, stating that any test would lead to the same result,°” 
its analysis did follow the three Brunner steps.*”) 


1. Applying Brunner Step 1: Present Inability to Pay 


Cheesman began its analysis with these words: “First, there was no 


indication that the Cheesmans were capable of paying the loans... .”*” 
The opinion further said, “There is no assurance [that the debtors’ situation 
will improve]” and “There is no evidence that the Cheesmans did not act in 
good faith.”** In this regard, while not explicitly placing the burden of proof 
on the creditor,°*” Cheesman (like numerous other decisions) did require 
from the debtor a showing much less stringent than poverty.°* The 





516. Id. at 125; compare supra notes 263-65 and accompanying text with supra text 
accompanying note 442; see also supra note 233 (other student loan-related bickering between 
these two courts). 

517. Matthews v. Pineo, 19 F.3d 121, 124 (3d Cir.). 

518. Faish, 72 F.3d at 307. 

519. See supra text accompanying note 389. 

520. Cheesman v. TSAC (In re Cheesman), 25 F.3d 356 (6th Cir. 1994). 

521. Cheesman, 25 F.3d at 359. 

522. See Rice v. United States (In re Rice), 78 F.3d 1144, 1150 n.6 (6th Cir. 1996) (noting, 
in a HEAL loan case, the court’s rejection of the Johnson policy test and its approval, in that 
context, of certain principles in Faish); Zackerman, supra note 10, at 717 n.232. 

523. Zackerman, supra note 10, at 717 n.232. 

524. Id. at 360. 

525. See supra note 173. 

526. See, e.g., Ammirati v. Nellie Mae, Inc. (In re Ammirati), 187 B.R. 902, 906-907 (D.S.C. 
1995), affd, 85 F.3d 615 (4th Cir. 1996) (discharging debtor supporting wife and granddaughter, 
both with medical problems, with monthly expenses of $4,350 and monthly income of $3,800, 
and $12,000 net equity in home, of all but $9,200 of loans originally totaling $60,000); 
Connecticut Student Loan Found. v. Bagley (In re Bagley), 4 B.R. 248, 250 (Bankr. D. Ariz. 1980) 
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Cheesman family that was experiencing hardship by any definition was, it 
turns out, a family of four that, by the court’s calculation, was spending 
as compared to a federal poverty guideline of 


527 


about $20,500 per year, 
$13,950.°" 





(dictionary definition of “undue” is “unreasonable” or “immoderate”); Correll v. Union Nat'l 
Bank of Pittsburgh (In re Correll), 105 B.R. 302, 304 (Bankr. W.D. Pa. 1989) (income as high as 
$26,300 qualified as “minimal”); Courtney v. Gainer Bank (In re Courtney), 79 B.R. 1004, 1013 
(Bankr. N.D. Ind. 1987) (Kohn goes beyond the statute); Derby v. Student Loan Services (In re 
Derby), 199 B.R. 328, 329-30 (Bankr. W.D. Pa. 1996) (debtors not required to sell house to pay 
student loans, but see infra note 551; discharge premised on finding that illness may continue 
into the future); Fox v. PHEAA (In re Fox), 163 B.R. 975, 980 (Bankr. M.D. Pa. 1993) (court will 
not sentence an individual to a decade of poverty; question is whether repayment will jeo- 
pardize debtor's ability to rebuild his or her life); Hinkle v. Wheaton College (In re Hinkle), 200 
B.R. 690, 693 (Bankr. W.D. Wash. 1996) (abject poverty is not the standard); Hornsby v. TSAC 
(In re Hornsby), 201 B.R. 195, 199 (Bankr. W.D. Tenn. 1995) (discharging family of five with 
$36,000 annual gross income, $2,557 net monthly income, unspecified assets, and monthly 
expenses of $2,365 plus unlisted expenses); Hoyle v. PHEAA (In re Hoyle), 199 B.R. 518, 523 
(Bankr. E.D. Pa. 1996) (rejecting poverty guideline); Mayer v. PHEAA (In re Mayer), 198 B.R. 
116, 125 (Bankr. E.D. Pa. 1996)(very few debtors can live within the poverty guidelines); PHEAA 
v. Birden (In re Birden), 17 B.R. 891, 893 (Bankr. E.D. Pa. 1982) (discharge granted to Columbia 
Law School graduate who left his high-paying job because of personal difficulties); Price v. Dep’t 
of Health, Educ. and Welfare (In re Price), 25 B.R. 256, 258 (Bankr. W.D. Mo. 1982) (examining 
whether the debtor’s case presents the type of bankruptcy abuse that Congress had in mind); 
Skaggs v. Great Lakes Higher Educ. Corp. (In re Skaggs), 196 B.R. 865, 867 (Bankr. W.D. Okla. 
1996) (family of five with $36,000 annual income and $150 monthly deficit is experiencing 
undeniably hard circumstances and living in an extraordinarily frugal manner); United States 
v. Brown (In re Brown), 18 B.R. 219, 223 (Bankr. D. Kan. 1982) (debtors’ monthly expenses of 
$2,465 exceeded income of $2,032; partially discharged); United Student Aid Funds, Inc. v. 
Pena (In re Pena), 207 B.R. 919, 922 (9th Cir. BAP 1997) (Cheesman does not require that debtor 
prove “exceptional circumstances” that would preclude any possibility of future financial 
improvement); Washington v. Virginia State Educ. Assistance Auth. (In re Washington), 41 B.R. 
211, 215 (Bankr. E.D. Va. 1984) (married couple with pretax expenses of $860 per month, not 
including rent, clothing, medical expense, insurance, and other items [suggesting annual 
spending of roughly $20,000] held to be at the poverty level for purposes of determining undue 
hardship); Windland v. United States Dep’t of Educ. (In re Windland), 201 B.R. 178, 182 (N.D. 
Ohio 1996) (debtor with monthly income exceeding expenses by $209 discharged, based in part 
on court-suggested expenses that may arise in future). Cf. supra note 423. 

527. The Cheesmans'’ gross income was $15,676. Cheesman, 25 F.3d at 359. This fell $400 
short of their monthly expenses. /d. at 360. Cf. Petition for Certiorari, TSAC v. Cheesman, No. 
94-809 (U.S. 1995), at 5 (average monthly expenses were $1,594.50). 

528. Cheesman, 25 F.3d at 359 (citing no authority, but presumably relying on 57 FED.REG. 
5455-02 (Feb. 14, 1992)); see supra-notes 334 & 419. Statistical Abstract, supra note 184, table 
732 (1996) provides as follows, in pertinent part: 

Weighted Average Poverty Thresholds: 1980 to 1994 
Size of Household 
1980 

One person under age 65 4,290 

Two persons under age 65 5,537 

Three persons 6,565 11,186 11,821 
Four persons 8,414 13,359 14,335 15,141 
Five persons 9,966 15,792 16,952 17,900 





1998] BURDEN OF PROOF, UNDUE HARDSHIP, AND OTHER ARGUMENTS 459 


The review of car ownership was also handled very differently: instead 
of attacking the debtors for their seeming folly in reaffirming a car loan of 
$7,081 on a vehicle worth $3,000,°” that debt seems to have been one more 
factor suggesting that the debtors were experiencing difficulty.°” Or, to 
examine a different item of arguably discretionary expense, Cheesman 
found no fault with the decision to spend extra to improve a child’s basic 
welfare.** 


2. Applying Brunner Step 2: Inability to Pay Continuing for Significant 
Portion of Repayment Period 


As Roberson shows,°” the second stage of the Brunner analysis suggests 
two questions: how far into the future should the court peer, and when will 
the court finish its examination of the future? 

On the first question, given the creditor’s indication of how much time 
remains in the repayment period,** some courts have tried to guess at what 
may occur during all of the years remaining in the period, and even beyond, 
while others have limited themselves to a much shorter time-frame.*“ 

Cheesman demonstrated the sort of practicality that is possible only for 
a court not seeking to amplify every shred of hope. Focusing upon the real- 
world situation facing the debtors, the court did not take the opportunity to 
speculate that, if they recovered jobs like those which they had had 





529. Petition for Certiorari, TSAC v. Cheesman, No. 94-809 (U.S. 1995), at 29a. See supra 
notes 502-04 et seq. and accompanying text. 

530. Cheesman, 25 F.3d at 359; see also Hornsby v. TSAC (In re Hornsby), 201 B.R. 195, 199 
(Bankr. W.D. Tenn. 1995) (following Cheesman) (purchase of a newer car was good faith 
attempt by debtors to gain more control over their expenses). 

531. Compare Cheesman, 25 F.3d at 358 (decision to send child to private school based on 
threat of corporal punishment at public schools) with Faish, 72 F.3d at 300, 307 (single mother 
concerned about quality of neighborhood and school district in which her son was growing up 
should have devoted her money to debt repayment rather than saving for a move to a better 
neighborhood). See Goranson v. PHEAA (In re Goranson), 183 B.R. 52, 57 n.6 (Bankr. W.D.N.Y. 
1995)(family of four subsists on $150 per month so that it can afford $100 tuition for church 
school for two children); supra note 397 (cases evincing harsh and relaxed treatment of parental 
decisions); supra note 2 (§ 523(a)(8)(B) demonstrates concern with hardship for dependents). 

532. See supra text accompanying note 490. 

533. See supra notes 325-39 and accompanying text. 

534. See, e.g., Andrews v. South Dakota Student Assistance Corp. (In re Andrews), 661 F.2d 
702, 704-05 (8th Cir. 1981) (basing calculations on present expenses and employment and the 
risk that debtor would lose her job within next six months); Hornsby v. TSAC (In re Hornsby), 
201 B.R. 201, 198 (Bankr. W.D. Tenn. 1995) (examining only “the next several years”); Mayer 
v. PHEAA (In re Mayer), 198 B.R. 116, 127 (Bankr. E.D. Pa. 1996) (noting that a significant 
portion of the loan would be repaid by the mid-point of the repayment period); see supra notes 
490-91 and accompanying text; see also 34 C.F.R. § 682.210(h)(4) (1996) (in deferment context, 
employment estimate is based on a three-month look-ahead period). 
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previously, they might be earning $30,000 per year°*’—even though Mr. 
Cheesman had testified that there was a possibility of obtaining a promotion 
in the near future.**° This was in marked contrast to Roberson, whose 
outcome seems heavily dependent on the fact that the debtor had also 
earned $30,000 once upon a time**’—not to mention a case of great interest 
to the present author, Woodcock v. Chemical Bank,** in which the Tenth 
Circuit affirmed lower court opinions that relied, in part, on the theory that 
the debtor could return to a career that he had abandoned seven years 
earlier, to which the lower courts admitted he showed no sign of 
returning.**” 

On the question of when the court will conclude its scrutiny of the future, 
Cheesman repeated Roberson’s error of postponing the day of final decision, 
in case the debtors’ condition improved.” This provoked the dissent that 
if the determination of dischargeability can be revisited at a later date in 
light of improved conditions, then a determination of nondischargeability 
should be equally subject to revision in light of worsened conditions.’ One 
might suggest that both the majority and the dissent in Cheesman erred in 
this regard because, on one hand, the very purpose of the fresh start is to 
create a basis upon which circumstances can improve,” but, on the other 
hand, it would be an injustice to subject debtors to long-term extreme 
poverty if the bankruptcy court’s one-shot analysis proves overly 
optimistic.” 





535. Mrs. Cheesman had earned $651 per month at best, and Mr. Cheesman had earned 
$1,632 per month at best, plus another $200 from part-time work, Cheesman, 25 F.3d at 358, 
for a combined total of $2,483 per month. 

536. Cheesman, 25 F.3d at 362 (Guy, J., dissenting). 

537. Roberson, 999 F.2d at 1137. 

538. Woodcock v. Chemical Bank (In re Woodcock), 149 B.R. 957 (Bankr. D. Colo. 1993) 
(Clark, J.) (denying discharge under § 523(a)(8) subsections (A) and (B)), affd, No. 93-M-705 (D. 
Colo. Feb. 17, 1994) (Matsch, C.J.), affd in part, rev'd in part and remanded, 45 F.3d 363 (10th 
Cir. 1995) (regarding § 523(a)(8) subsections (B) and (A), respectively) (Seth, J., dissenting in 
part; concurring in remand regarding subsection (A)), ceri. denied, 516 U.S. 828, 116 S. Ct. 97 
(1995) (regarding subsection (B)), on remand, Adv. Proc. No. 92-1924 PAC (Bankr. D. Colo. Feb. 
9, 1996) (regarding subsection (A)) (Clark, J.) (discharging one loan exceeding maximum legal 
loan limits and denying discharge for the remaining loans), appeal dismissed, No. 96-AP-401 
(D. Colo. Apr. 19, 1996) (Kane, J.) (declining to address merits regarding remaining disputed 
loans), rev'd and remanded, 104 F.3d 368 (10th Cir. 1996) (remanding for statement of reasons 
for dismissal), 212 B.R. 658 (D. Colo. 1997) (Kane, J.) (declining to state reasons for dismissal; 
addressing merits; denying discharge); pending No. 97-1374 (10th Cir. filed Oct. 2, 1997). 

539. See Woodcock, No. 93-M-705 (D. Colo. Feb. 17, 1994), affd, 45 F.3d at 367 (affirming 
bankruptcy court's finding that debtor failed Johnson mechanical, good faith, and policy tests 
as well as Bryant test); see also Salvin, supra note 26, at 164-66 (discussing Ford v. TSAC (In re 
Ford), 151 B.R. 135 (Bankr. M.D. Tenn. 1993)); cf. supra note 259 and accompanying text; infra 
notes 548 & 550. 

540. Cheesman, 25 F.3d at 360-61 (18-month postponement); Roberson, 999 F.2d at 1137-38 | 
(two-year postponement); see supra text accompanying note 487. 

541. Cheesman, 25 F.3d at 361 (Guy, J., dissenting). 

542. See supra notes 375-86 and accompanying text. 

543. See supra note 492. 
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3. Applying Brunner Step 3: Good Faith Effort to Repay 


In Cheesman, the Sixth Circuit held that a total of $200, paid in four 
payments by two debtors, made less than eighteen months before bank- 
ruptcy, was not evidence of bad faith.°“* By contrast, in Woodcock, the court 
held that two to four payments on the loans by one debtor, made in the four 
years preceding bankruptcy, constituted bad faith.“° Cheesman also 
suggests a much more tolerant approach to deferments than Brunner when 
the debtor appears unable to afford any payments. 

In this context, the hard-line circuits do not construe the good faith 
requirement entirely in accord with one another. In Brunner, good faith was 
strictly a matter of the debtor’s payment history on her student loans; her 
failure to seek a job outside her field of study was treated under steps 1 and 
2, in connection with her present and future prospects.” The court in 
Woodcock, by contrast, critiqued the debtor’s career choice as a good-faith 
issue,“ evidently following Johnson’s definition of that test.°“* Regardless 
of the test used, however, hard-line courts sometimes claim a godlike 
quantum of wisdom and authority with which to instruct debtors in such 
career decisions,” as well as in other fundamental aspects of their lives.** 





544. Cheesman, 25 F.3d at 360. 

545. Woodcock, 149 B.R. at 963. The bankruptcy court did not reach a finding as to the 
dollar amount of payments made on the disputed loans, which the debtor’s testimony put at 
$1,154. Plaintiffs Direct Testimony by Sworn Declaration (filed Dec. 21, 1992), Adv. Proc. No. 
92-1924 PAC (Bankr. D. Colo. 1992). The creditor subsequently admitted that the correct 
number of payments was four. See Plaintiff's Reply Brief in Support of Motion for Summary 
Judgment (filed Aug. 11, 1995), id., at 10. The court disregarded the debtor’s testimony that he 
had made $9,000 in payments on other student loans to the same lender. Id. at 22 & A-7; 
Petition for Certiorari, Woodcock v. Chemical Bank, No. 94-9242 (U.S. 1995), at 13n.17. See 
supra note 243 and accompanying text (creditor’s duty to maintain good records). 

546. Compare supra notes 449-68 with Hornsby v. TSAC (In re Hornsby), 201 B.R. 195, 200 
(Bankr. W.D. Tenn. 1995) (following Cheesman) (observing that debtors utilized deferment and 
forbearance options and were unable to make any payments); see Mayer v. PHEAA (In re 
Mayer), 198 B.R. 116, 128 (Bankr. E.D. Pa. 1996) (noting that, given circumstances, it was 
difficult to expect debtors to have made any payments); PHEAA v. Birden (In re Birden), 17 B.R. 
891, 894 (Bankr. E.D. Pa. 1982) (noting that debtor made no payments because he could not find 
his financial footing). 

547. See supra text accompanying note 462. 

548. The bankruptcy court wished the debtor well in his choice of a lower-paying career, 
finding that it was legitimate and was not undertaken to avoid repayment, but held nevertheless 
that the choice was made in bad faith and, in essence, that the debtor should abandon it if it did 
not provide sufficient income to pay for the education that led to the earlier, failed career. 
Woodcock, 149 B.R. at 963, affd, 45 F.3d at 367-68. 

549. See Johnson, 5 Bankr. Ct. Dec. (CRR) at 544. 

550. Compare Boston v. Utah Higher Educ. Assistance Auth. (In re Boston), 119 B.R. 162, 
165 (Bankr. W.D. Ark. 1990) (holding that if debtor cannot find work commensurate with her 
education in her area, she must move elsewhere) with Hawkins v. Buena Vista College (In re 
Hawkins), 187 B.R. 294, 296, 299 (Bankr. N.D. Iowa 1995) (limiting job search to one geographic 
area was reasonable in light of family ties); compare Healey v. Mass. Higher Educ. (In re Healey), 
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Again, Cheesman sounded a very different note, deeming it significant 
that “the Cheesmans chose to work in worthwhile, albeit low-paying, 
professions” and on that basis finding “no indication that they were 
attempting to abuse the student loan system by having their loans forgiven 
before embarking on lucrative careers.”** Cheesman contains no 
implication that one should not take out student loans unless one is certain 
that one’s field of study, and one’s abilities and values upon graduation, will 
guarantee good-paying employment throughout the years (or decades**’) of 
the loan repayment period.** 


5. Summary: What Cheesman Shows 


Two courts of appeals—the Sixth Circuit in Cheesman and the Tenth 
Circuit in Woodcock—have stated that any test of undue hardship would 
have led to the same result.°* Yet, as shown, while ostensibly applying the 
same tests, Cheesman was diametrically opposed to Woodcock, Brunner, and 
other circuit court decisions, in the handling of specific issues and in the 
final results reached. Certainly the alleged tests were not the guides that 
ultimately determinéd the outcome. 

Rather, courts reviewing undue hardship have been steered by their 
differing allocations of burdens and standards of proof. Those allocations, 
in turn, have depended upon differing interpretations of the intent of 





161 B.R. 389, 394-95 (E.D. Mich. 1993) (criticizing career choice of debtor who had earned more 
in her previous career as a secretary than in her present job as a schoolteacher) with 20 U.S.C. 
§ 1078-10 (1994) (purpose of statute authorizing loan forgiveness for certain teachers is, in part, 
to encourage more to enter the teaching profession); compare N.D. State Bd. of Higher Educ. v. 
Frech (In re Frech), 62 B.R. 235, 241 (Bankr. D. Minn. 1986) (holding that Johnson good faith 
test should take account of the practical limitations of the debtor’s vocational profile) with Kraft 
v. NYSHESC (In re Kraft), 161 B.R. 82, 86 (Bankr. W.D.N.Y. 1993) (holding that 18-month job 
search may indicate that debtor has few prospects within her chosen field, but debtor should 
be searching for work outside her field); see supra note 462 and accompanying text. See 
generally Karen Gross, The Debtor as Modern Day Peon: A Problem of Unconstitutional 
Conditions, 65 NOTRE DAME L. REV. 165, 167 (1990) (requiring debtor to work to repay his 
creditors to obtain discharge is strikingly close to peonage, an involuntary servitude violative 
of the 13th Amendment). 

551. See, e.g., Fox v. PHEAA (In re Fox), 163 B.R. 975, 982-83 (Bankr. M.D. Pa. 1993) 
(debtors who would probably surrender house that they could not afford to keep, despite wife’s 
recent entry into work force, partly because of husband's recent voluntary switch to lower- 
paying position, not entitled to discharge); United States v. Conard (In re Conard), 6 B.R. 151, 
153 (Bankr. W.D. Ky. 1980) (debtor’s obesity will be reduced, to his benefit, if he lacks money 
for food); Salvin, supra note 26, at 155-56, 182-83 (reviewing cases where courts criticized 
debtors’ decisions as to whether they should have roommates, which family members they 
should support, and which careers they should pursue, and arguing that such criticisms are 
contrary to basic notions of privacy and liberty); supra notes 344 & 397 and accompanying text. 

552. Cheesman, 25 F.3d at 360. : 

553. See supra note 191. 

554. See supra notes 286 & 292 (regarding educations not primarily oriented toward 
financial payoff). 

555. Cheesman, 25 F.3d at 359; Woodcock, 45 F.3d at 367-68. 
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Congress. In the end, it appears that those interpretations may tell more 
about the interpreters than about the law. 


CONCLUSION 


Does the court construe the fresh start as a curative tool that can bring the 
debtor into a productive position within society or, rather, as a free ride at 
taxpayer expense? Is the purpose of Congress to preserve the student loan 
funds no matter what or, instead, to facilitate national growth, material and 
otherwise, by all reasonable means, including schooling (to the extent that 
it does increase productivity rather than merely wasting time and money)? 
Is institutional malfeasance necessarily peripheral to the student loan 
default crisis and to any resulting bankruptcies? 

The majority of courts have taken a highly political and class-conscious 
position on such questions, defending institutions without regard to their 
unclean hands, frequently to the point of illogic. The student loan 
exception to discharge, as applied by many courts, indicates that the student 
debtor is comparable to the defrauder, the deadbeat dad, and the drunk 
driver—with virtually no accommodation for the statute’s mitigating factor 
of undue hardship. Students who might formerly have been treated as the 
promise of the future are now, implicitly, a threat to the nation. If, in such 
a climate, any student debtors have acquired an us-versus-them attitude 
lacking in civic responsibility, it seems certain that they face some similarly 
minded role models on the other side of the table. This is a shameful result 
for a program as well-intentioned and valuable as the student loan program. 

The hard-line approach to student loan discharge prompts thoughts of 
Russian Roulette. In that “game,” one has a five-in-six chance of surviving. 
These are excellent odds. Yet the penalties for bad luck are so severe as to 
discourage all but the most unreasonably confident or fatally indifferent 
participants. By the same principle, under the present construction of ‘ 
523(a)(8)(B), one might expect any sensible would-be college student to 
avoid student loans if s/he believes there is any realistic chance of career 
failure. Of course, as one may realize from one’s own college experience, 
those who think they may fail and those who actually do fail often fall into 
very different groups. It is poor policy to convey, to those future college 
students who are most eager to succeed and most worried about failing (and 
to their parents) this message: your student loans could haunt you forever, 
no matter how bad your situation may become, how much the job market 
may change, or how poor your education may be. 

Given the controversy in the 1970s surrounding the introduction of a 
student loan exception to discharge, that exception should not have become 
law in an unexplained backroom deal, and for the same reason should not 
be periodically re-rigged on the fly, via amendments from a Congress that 
does not appear to have given it serious attention for nearly two decades. 
Moreover, regardless of the state of affairs in Congress, the judiciary could 
markedly improve its treatment of the statute’s words and goals. Since 
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Plato’s “political greatness and wisdom” have thus far failed to meet, for 
these purposes, in either such branch of government, the struggling debtor 
who hopes to obtain “a possibility of life and behold the light of day”** may 
well conclude that s/he must take a different path to justice, through some 
other machination or in some other jurisdiction. One reasonably hopes that 
this article will facilitate a better alternative under the law. 





556. PLATO, THE REPUBLIC, at 473e (B. Jowett trans.). 





MINIMUM COMPLIANCE WITH MINIMUM 
STANDARDS: MANAGING TRUSTEE . 
CONFLICTS OF INTEREST 


DAVID HARPOOL’ 


INTRODUCTION 


In an article published in the Fall 1996 edition of this Journal’ I described 
the substantive legal approaches for managing trustee conflicts of interest. 
In Section I of this article, I report the results of my analysis of the current 
approaches that private colleges and universities have implemented to 
manage trustee conflicts of interest. In Section II I provide recommenda- 
tions for developing appropriate trustee conflicts of interest policies. I 
conclude that many private colleges and universities have not expressly 
adopted adequate policies that procedurally and substantively address 
trustee conflicts of interest, despite the overwhelmingly beneficial reasons 
for doing so. 


I. STUDY OF PRIVATE FOUR-YEAR COLLEGES AND UNIVERSITIES 


This study investigated how private four-year educational institutions 
regulate trustee conflicts of interest. I examined the legal and theoretical 
framework of trustee conflicts of interest law, the approaches adopted by 
independent four-year institutions of higher education and the procedural 
requirements of implementation. 

Very little research has been conducted concerning trustee conflicts of 
interest at private colleges and universities. Clearly, higher education 
institutions have begun to adopt conflict of interest policies and to require 
disclosure statements. A 1991 joint survey of 471 independent two- and 
four-year institutions found that seventy-five percent of four-year and fifty 
percent of two-year colleges and universities have adopted statements that 
define what constitutes conflicts of interest for board members.’ Sixteen 
percent of college and university trustees are required to file disclosure 
statements on their assets and business affiliations.* Seventy-five percent 





* B.S. in Education, Southwest Missouri State University; J.D., University of Missouri- 
Columbia, 1989; Ph.D in Higher Education, Saint Louis University. Dr. Harpool has a private 
practice in the areas of school and higher education law in Missouri and Illinois. He currently 
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of independent boards provide a formal orientation program for new 
trustees, which includes orientation on trustee conflicts of interest.* 


A. Minimum Standards for Trustee Conflicts of Interest Policies® 


Case law has provided private colleges and universities with procedural 
and substantive guidelines for handling conflicts of interest. In discussing 
the most widely accepted standard applicable to trustee conflicts of interest, 
it is necessary to focus on the case law, because statutory provisions are at 
best a legal hodgepodge.® The clearest and most applicable approach 
toward conflicts of interest is stated in the case involving Sibley Hospital, 
a District of Columbia nonprofit charitable corporation.’ Sibley Hospital is 
the first reported opinion to “comprehensively review the obligations of the 
trustees of private charitable corporations and to set out guidelines.”* The 
Sibley Hospital approach, which is the majority approach, holds trustees of 
nonprofit organizations, including higher education institutions, to what is 
commonly referred to as the “corporate board” standard. This standard 
holds nonprofit board members to the same standard as board members of 
proprietary corporations.’ Sibley Hospital was the first widely recognized 
case to apply the common law fiduciary duty of loyalty to a nonprofit 
organization, and to provide guidance into the procedures necessary to 
ratify a conflict-of-interest transaction (“conflicted transaction”). This case 
has significant importance because its thorough analysis is applicable to 
private institutions of higher education.” 

The plaintiffs, patients of Sibley Hospital, alleged that nine trustees of the 
nonprofit hospital conspired to enrich themselves and certain financial 
institutions with which they were affiliated by favoring those institutions 
in financial dealings with the hospital. The patients also claimed that these 
trustees breached their fiduciary duties of care and loyalty in the 
management of the hospital’s funds.’ The relevant portion of the court’s 
opinion for this study is found under the sub-heading “3. Self-Dealing.”” 





4. Id. at 352. 

5. This discussion is repeated from Harpool, supra note 1, at 263-67, with minor 
differences. 

6. Michael C. Hone, Aristotle and Lydon Baines Johnson: Thirteen Ways of Looking at 
Blackbirds and Nonprofit Corporations—The American Bar Association’s Revised Model Nonprofit 
Corporation Act, 39 CASE W. RES. L. REV. 751, 758 (1989). 

7. Stern v. Lucy Webb Hayes Nat'l Training Sch. for Deaconesses and Missionaries, 381 
F. Supp. 1003 (D.D.C. 1974) [better known and hereinafter referred to as Sibley Hospital]. 

8. WILLIAM A. KAPLIN & BARBARA A. LEE, THE LAW OF HIGHER EDUCATION 83 (1995); see also 
Gordon H. Marsh, Governance of Non-Profit Organizations: An Appropriate Standard of Conduct 
for Trustees and Directors of Museums and Other Cultural Institutions, 85 DICK. L. REV. 607, 615 
(1981). 

9. David R. Aplington, Directors of Nonprofit Corporations: Duties and Risks, 36 ST. LOUIS 
BAR J. 16, 17 (1988). 

10. See KAPLIN & LEE, supra note 7, at 83. 
11. Sibley Hospital, 381 F. Supp. at 1007. 
12. Id. at 1014 (emphasis in original). 
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In this section of the opinion, the court confirms that trustees owe a duty of 
loyalty to the charitable institution, and that trustees of nonprofit 
organizations should be judged on the basis of the corporate trust—not 
charitable trust—standard. The district court stated that “the modern trend 
is to apply corporate rather than trust principles in determining the liability 
of directors of charitable corporations, because their functions are virtually 
indistinguishable from those of their ‘pure’ corporate counterparts.”** The 
court further provided that 


[u]nder District of Columbia law, neither trustees nor corporate 
directors are absolutely barred from placing funds under their control 
into a bank having an interlocking directorship with their own 
institution. In both cases, however, such transactions will be 
subjected to the closest scrutiny to determine whether or not the duty 
of loyalty has been violated. ... Trustees may be found guilty of a 
breach of trust even for mere negligence in the maintenance of 
accounts in banks with which they are associated, while corporate 
directors are generally only required to show “entire fairness” to the 
corporation and “full disclosure” of the potential conflicts of interest 
to the board.”* 


The district court then turned its attention to detailing the procedural 


steps a trustee must take to appropriately handle a conflict of interest in 
fulfillment of his or her fiduciary duty, in good faith, and with a reasonable 
amount of diligence and care. The court’s recommendations, implicit in its 
statements as to what the trustees in Sibley Hospital failed to do, are: 


1. Prior Disclosure: A trustee must disclose all real and potential conflicts 
to the board: 


He knowingly permitted the hospital to enter into a business 
transaction with himself... in which he then had a substantial 
interest ... without having previously informed the persons in charge 
of approving the transaction of his interest. . . .” 


2. Non-Participation In Decisions Concerning the Conflicted Transaction: A 


trustee must not participate in any decision for which he or she has a 
conflict of interest: 


he actively participated in or voted in favor of a decision by the board 
... in which he had a substantial interest. . . .* 





. Id. at 1013. 

. Id. at 1014 (citations omitted). 
. Id. at 1015. 

. Id. 
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3. Disinterested Trustee Review: The remaining trustees who do not have a 
self-interest in the outcome of the decision should objectively make the 
decision which is in the best interest of the institution: 


A director whose failure to supervise permits negligent mismanage- 
ment by others to go unchecked has committed an independent wrong 
against the corporation. . . . Such transactions will be subjected to the 
closest scrutiny to determine whether or not the duty of loyalty has 
been violated.” 


4. Documentation: The board secretary should keep accurate minutes which 
reflect the fact that the conflict was disclosed and the conflicted trustee did 
not participate in the vote. The record should also reflect that the remaining 
board members without self-interest reviewed the decision and approved it, 
believing it was in the best interest of the institution: 


The record is unclear on the degree to which full disclosure preceded 
the frequent self-dealing which occurred during the period of 
consideration.” 


When Sibley Hospital was decided in 1974, the decision renewed debate 
concerning the appropriate standard of conduct for a trustee in a nonprofit 
organization. This debate took place in literature but not in the courts. The 
vast majority of court decisions, the American Association of Governing 
Boards (AGB),” and the American Bar Association (ABA), through its 1988 
Revised Model Nonprofit Act (RMNCA),” all adopted some version of Sibley 
Hospital’s corporate board members standard. 

The application of corporate law, rather than trust law, was reaffirmed in 
1988 by the Georgia Supreme Court, in Corporation of Mercer University v. 
Smith.”* The Georgia Supreme Court echoed Sibley Hospital and applied the 
corporate board standard in deciding whether the trustees of Mercer 
University fulfilled their fiduciary duties when they decided to close Taft 
College, a college with which the university had recently merged.” The 
court stated that the “[fjormalities of trust law are inappropriate to the 
administration of colleges and universities which, in this era, operate as 
businesses... .””° 





17. Id. at 1014. 

18. Id. at 1016. 

19. See Appendix A for the Sibley Hospital mandates as stated in the AGB’s sample conflict 
of interest policy. 

20. REVISED MODEL NONPROFIT CorpP. ACT. (Am. Bar Ass’n 1987). 

21. 371 S.E.2d 858 (Ga. 1988). 

22. Id. at 859. 

23. Id. at 860-61. 
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The corporate board approach, as stated in Sibley Hospital, is a correct 
statement of the law in most jurisdictions. However, it is not the only 
possible approach for handling conflicts of interest. Regardless of the label 
placed on the standard, college and university trustees can comply with 
their duty of loyalty if they ensure that the proposed transaction is in the 
interest of the institution, and if it is disclosed.* 

The result of Sibley Hospital is that courts apply a duty of care to board 
members requiring trustees to discharge their duties with the care an 
ordinary, prudent person in a like position would exercise under similar 
circumstances. A trustee of a college or university is bound by a fiduciary 
duty of loyalty, as measured by an objective test that test requires the trustee 
to use ordinary care and to act in good faith while attempting to make 
decisions in the best interest of the college or university. 

In Samuel and Jessie Kenney Presbyterian Home v. Washington,” the 
Washington Supreme Court applied a de facto corporate board standard 
which permitted trustees to sell fire insurance, and to serve as agents for the 
purchase of a mortgage. In Fowle Memorial Hospital Co. v. Nicholson,” the 
Supreme Court of North Carolina applied the corporate board standard of 
care: 


When an officer or director of a corporation purchases or leases its 
property, the transaction is voidable, not void, and will be sustained 
only when openly and fairly made for an adequate consideration. The 
presumption is against the validity of such contract, and when it is 
attacked the purchaser or lessee must show that it is fair and free from 
oppression, imposition, and actual or constructive fraud.” 


Sibley Hospital is a landmark case, despite the fact that it is a district court 
decision. Unlike Kenney Presbyterian Home and Fowle Memorial, Sibley 
Hospital requires advance approval of a conflict of interest transaction rather 
than permitting after-the-fact review of its appropriateness. 


B. Minimum Compliance of Private Colleges and Universities: The 
Survey 


Five hundred and sixty-six institutions of the sample responded to the 
document request and questionnaire for a response rate of forty-eight 
percent. The questionnaires revealed that 329 of the responding institutions 
(fifty-eight percent) have conflict of interest policies applicable to trustees. 





24. David M. Lascell & Alfred M. Hallenback, Contending with Conflicts of Interest and 
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Eliminating incomplete surveys and policies, 294 policies were analyzed. 
One hundred sixty-six of the policies analyzed were policies of institutions 
with religious affiliations, and 128 were policies of institutions without a 
religious affiliation. 

The findings are divided into two major sections: procedural and 
substantive. The procedural findings report on what procedures institutions 
have adopted to manage trustee conflicts of interest. The substantive 
findings report on how these colleges and universities define conflicts of 
interest within their respective policies. 

The conflicts of interest policies analyzed revealed four different 
substantive approaches for defining conflicts of interest within respective 
policies. This researcher has labeled the approaches: independent judgment 
clauses, fiduciary responsibility clauses, threshold clauses, and conflict 
listing clauses. 


1. Substantive Findings 
a. Independent Judgment Clauses 


Independent judgment clauses typically contain two provisions. The first 
provision is a statement that defines a conflict of interest as a personal 
interest of a trustee which “might impair or reasonably appear to impair” a 
trustee’s “independent, unbiased judgment” in the discharge of his or her 
responsibilities to the college or university. The second provision states that 
a family member or close associate of the trustee has an interest, usually 
financial, which would impair the trustee’s unbiased judgment. 

The following institutional policies are typical examples of independent 
judgment clauses. The first example covers the individual and family 
interest of the trustee. The second example focuses specifically on the 
trustee’s personal interest. 


Example 1: 


A trustee shall be considered to have a conflict of interest if (a) such 
trustee has existing or potential financial or other interests which 
impair or might reasonably appear to impair such member’s 
independent, unbiased judgment in the discharge of his responsi- 
bilities to the college, or (b) such trustee is aware that a member of his 
family (which for purposes of this paragraph shall be spouse, parent, 
sibling, child and any other relative if the latter resides in the same 
household as the trustee), or any organization in which such trustee 
(or member of family) is an officer, director, employee, member, 
partner, trustee, or controlling stockholder, has such existing or 
potential financial or other interest. 
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Example 2: 


Our policy, stated simply, is that all real conflicts of interest are to be 
avoided. Without attempting to cover every possible conflicting 
relationship which should be avoided, an individual will be 
considered to have a conflict of interest when he or she (1) has an 
existing or potential financial or other interest which impairs or might 
impair the individual’s independence of judgment in the discharge of 
his or her responsibilities to the college, or (2) may receive financial or 
other benefit from knowledge of information which the College has not 
made public. 


b. Fiduciary Responsibility Clauses 


This approach to addressing conflicts of interest within institutional 
policies does not attempt to define conflicts of interest, or even cite specific 
examples. Rather, fiduciary responsibility clauses inform trustees of their 
“fiduciary responsibilities,” and leave to the board of trustees, or a 
subcommittee of the board, the responsibility for determining conflicts of 
interest on a case-by-case basis. Fiduciary responsibility clauses usually set 
a standard for trustee decision-making. This standard holds that all 
decisions of the board should be made solely on the basis of “what is in the 


best interest of the institution.” After stating the fiduciary obligations of a 
trustee, the policies require annual disclosure. Such policies, however, 
often state significantly different procedures to be followed once it has been 
determined that a trustee conflict of interest exists. A typical fiduciary 
responsibility clause is as follows: 


Members of the board, officers and employees of the university serve 
the public trust and have a clear obligation to fulfill their 
responsibilities in a manner consistent with this fact. All decisions of 
the board and officers of the administration and faculty are to be made 
solely on the basis of a desire to promote the best interest of the 
institution and the public good. The university’s integrity must be 
protected and advanced at all times. Men and women of substance 
inevitably are involved in the affairs of other institutions and 
organizations. An effective board, administration, and faculty cannot 
consist of individuals entirely free from at least perceived conflicts of 
interest. Although most such potential conflicts are and will be 
deemed to be inconsequential, everyone has the responsibility to 
ensure that the board is made aware of situations that involve 
personal, familial, or business relationships that could be troublesome 
for the university. 
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This approach is sometimes combined with the threshold approach” 
where the thresholds stated in the policy serve as a guide as to whether or 
not a trustee’s non-institutional interests violate his or her fiduciary 
responsibility to the institution. A statement of the general duties of a 
trustee in the trustee bylaws is essential. Managing conflicts of interest 
becomes exceedingly difficult if trustee policies only refer to the general 
common law duties of a trustee; thus a specific conflict of interest policy is 
warranted. 


c. Threshold clauses 


Threshold clauses acknowledge that trustees often have a duality of 
interest. Most important under a threshold clause is the degree of interest 
a trustee has in an entity or relationship dealing with the institution. 
Threshold clauses almost always lead to the conclusion that a conflict of 
interest occurs when a trustee is a director or officer of another entity doing 
business with the institution, when the trustee owns a requisite percentage 
of an outside entity doing business with the institution, or when the trustee 
incurs financial gain from an institutional transaction with an outside 
entity. Examples of threshold clauses are as follows: 


Example 1: 


For the purpose of this policy, affiliation is understood (a conflict is 
determined to exist) to prevail if the trustee or officer, or a member of 
the family: 


(1) Is an officer, director, trustee, partner, employee, or agent of such 
an organization (entity doing business or competing with the 
institution); or 


(2) Is either the actual or beneficial owner of more than five percent of 
the voting stock or controlling interest of such organizations; or 


(3) Has any other direct or indirect dealings with such organization 
from which he or she knowingly is materially benefitted. 


Example 2: 


"Material financial interests” (thus a conflict of interest) are direct or 
indirect ownership interests by a Trustee or his or her family of more 
than 1% of the business or proprietary interest in the entity or of any 





28. See discussion infra at section I.B.1.c. 
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class of outstanding securities of a firm or corporation, or more than 
10% interest in a partnership or association. 


Example 3: 


A substantial benefit will be deemed derived (a conflict exists) in the 
event that a Trustee or family member of a Trustee: (1) is the actual or 
beneficial owner of more than 5% of the voting stock or controlling 
interest of an organization that does substantial business with the 
university; or (2) has other direct or indirect dealings with the 
university from which such persons benefit directly, indirectly or 
potentially from cash or property receipts totaling $10,000 or more 
annually. 


d. Conflict listing clauses 


Conflict listing clauses attempt to categorize by examples when a conflict 
of interest occurs. Conflict listing clauses almost always contain language 
stating that the list of conflicts is representative and not exhaustive. List of 
conflicts clauses usually mention many of the same conflicts stated in either 
threshold or independent judgment clauses. This researcher’s analysis of 
the policies studied revealed that the following conflicts of interest are the 


most commonly mentioned in institutional policies. For the purpose of 
clarification, these conflicts are stated in terms of what they attempt to 
classify as a conflict, since individual wordings of each conflict vary from 
policy to policy. A conflict of interest exists when a trustee or family 
member: 


¢ conducts business with the institution; 


uses institutional resources to promote his or her individual or 
family financial or other interest; 


uses confidential information about the institution to promote his 
or her individual or family interest; 


has a relationship with a competing institution; 
gains financially from an institutional transaction; 


assists an outside entity to benefit financially or otherwise from the 
institution in a manner not available to that entity’s competitors; 
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lends or borrows money or property from an entity or person who 
conducts business with the institution; 


receives gifts from an individual or entity who conducts business 
with the institution; 


accepts gifts or perks from the institution not readily available to 
other members of the institutional community; 


participates or permits the approval of policies not in the best 
interest of the institution; 


participates or permits the rejection of policies which are in the best 
interest of the institution; and/or 


promotes or participates in social or political agendas or campaigns 
which could have a detrimental effect on the institution. 


These broad statements reflect most, if not all, of the conflicts of interest 
expressly prohibited in the policies reviewed. Despite language to the 
contrary, there are two problems associated with listing specific conflicts: 
first, they can be perceived as being the entire set of conflicts of interest 
which should be disclosed, and second, conflict listing clauses are 
sometimes perceived as the “really bad” conflicts leading to a hierarchy of 
misconduct. 


2. Procedural Findings 
Two-hundred sixty (eighty-eight percent) of the responding institutions 
with trustee conflicts of interest policies have made an attempt to follow the 


Sibley Hospital approach. The degree to which institutions follow the Sibley 
Hospital approach is reported in terms of compliance. 


a. Full Compliance with Sibley Hospital 


A trustee conflict of interest policy in full compliance is a policy which 
contains all four of the court’s mandates in Sibley Hospital: 


1. Prior Disclosure: a trustee must disclose all real and potential 
conflicts to the board. 


Non-Participation: a trustee must not participate in any decision 
for which he or she has a conflict of interest. 
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3.  Disinterested Trustee Review: the remaining trustees who do not 
have a self-interest in the outcome of the decision should 
objectively make the decision which is in the best interest of the 
institution. 


Documentation: the board secretary should keep accurate minutes 
which reflect the fact that the conflict was disclosed, and the 
conflicted trustee did not participate in the vote. The record should 
also reflect that the remaining board members without self-interest 
reviewed the decision and approved it, believing it was in the best 
interest of the institution.” 


Only ninety-one of the responding colleges and universities (thirty-one 
percent) have conflicts of interest policies that require all four procedural 
requirements from Sibley Hospital. The most common language in trustee 
policies stating all four procedural requirements reads: 


All Trustees shall disclose to the board any possible conflict of interest 
at the earliest practicable time. No Trustee shall vote on any matter 
under consideration at a Board or committee meeting in which such 
Trustee has a conflict of interest. The minutes of such a meeting shall 
reflect that a disclosure was made and that the Trustee who is 


uncertain whether a conflict of interest may exist in any matter may 
require the Board or committee to resolve questions by a majority vote. 


b. Substantial Compliance with Sibley Hospital 


A trustee conflict of interest policy in substantial compliance contains 
three of the four court mandates in Sibley Hospital. Fifty-eight policies 
(twenty percent) are in substantial compliance with Sibley Hospital. Most 
of the institutions who have policies mandating three of the four procedural 
requirements are missing the documentation requirement. 

Rather than mandating the minute requirement of Sibley Hospital, 
colleges and universities in substantial compliance have adopted policies 
which are silent as to whether the minutes will reflect compliance with 
disclosure, non-participation and disinterested trustee review. Although 
boards usually require that minutes of their meetings be recorded, such a 
requirement may not bring a policy into full compliance because it would 
be unlikely for minutes of trustee meetings routinely to record the non- 
involvement of a trustee. 

The failure to provide adequate documentation is not fatal to a board of 
trustees’ attempt to prove compliance with Sibley Hospital, since testimony 





29. See supra text accompanying notes 11-18. 
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could be provided when a transaction is challenged. Documentation, 
however, renders successful litigation against a board decision substantially 
more difficult to achieve because a board’s compliance with the Sibley 
Hospital mandates is easier to prove in court. Neither the policies nor the 
questionnaires provided any rationale for not adopting a documentation 
requirement. 


c. Non-Compliance with Sibley Hospital 


A trustee conflict of interest policy is not in compliance with Sibley 
Hospital when it includes two or less of the four mandates. One-hundred 
and nine institutions (thirty-seven percent) have trustee conflicts of interest 
policies which attempt to state an approach similar to the Sibley Hospital 
approach, but fail to adopt an adequate procedural policy. A policy is 
deemed influenced by Sibley Hospital if it mandates some type of trustee 
disclosure concerning real or potential conflicts of interest. The majority of 
policies failing to comply with more than half of the Sibley Hospital 
requirements are “disclosure only” policies. “Disclosure only” policies are 
policies which do not have a written policy regulating trustee conflicts of 
interest, but do require trustees to complete an annual disclosure statement. 
The disclosure statements typically ask the trustee to state his or her 
business and family relationships. On average, the disclosure statements 
are kept confidential by the board and institution’s president, and are used 
by the majority of institutions who have trustee conflicts of interest policies. 
The mere existence of a “disclosure statement” without specific provisions 
regulating how trustees must act when conflicts arise may result in trustees 
being held to the legal standard applied by a reviewing court or, in the other 
extreme, to no standard of conduct at all. 

In summary, 149 (fifty-one percent) of the institutions who have trustee 
conflicts of interest policies are in full or substantial compliance with the 
mandates of Sibley Hospital. 


3. Other Approaches 


The next most common approach to trustee conflicts of interest followed 
by colleges and universities involved adopting the RMNCA.” Nineteen (six 
percent) of the institutions with trustee conflicts of interest policies adhere 
to policies substantially similar to their state’s version of the RMNCA. The 
majority of these policies have been followed since 1990. 

The following other approaches together account for approximately four 
percent of the policies adopted to regulate trustee conflicts of interest. 





30. REVISED MODEL NONPROFIT CORPORATION ACT (Am. Bar. Ass’n 1987). 
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Approach Number of policies which follow approach 


Private Tax Foundation 

Charitable Trust 

Administrative 

Revised Model Business Corporation Act 


This research revealed only three institutions have adopted policies 
imposing the strict ban on trustee conflicts of interest. The unwillingness 
of institutions to adopt the strict charitable trust approach lends credence 
to two central concerns. First, colleges and universities fear that such 
approaches will cause over-deterrence and result in the inability to attract 
qualified trustees. Second, conflicted transactions may constitute an 
important economic benefit to institutions, and institutions are, of course, 
unwilling to adopt policies which prohibit mutually beneficial transactions. 

Previous studies have indicated a higher number of institutions who have 
adopted trustee conflicts of interest statements. A close look, however, at 
those studies revealed that they counted institutions who have any form of 
conflict of interest policies applicable to their trustees. This study 
eliminated affirmative responses which claimed to have “oral policies,” “a 
trustee understanding,” “informal policy,” “ethics statements,” and other 
provisions which fail to demonstrate that the document was a board policy 
applicable to trustees and which mandated at least minimal conduct, 
disclosure, and annual reporting or encouraged discussion concerning 
potential trustee conflicts of interests. 


4. Placement of Trustee Conflict of Interest Policies 


Fifty percent of the institutions with policies have a conflict of interest 
statement that is separate from their trustee bylaws or administrative 
policies, while forty-six percent of the private four-year colleges or 
universities state their approach within trustee bylaws. Four percent of the 
institutions with policies state their guidelines in other university or 
administrative policy statements. Three percent of the institutions with 
policies place their policy in their trustee’s manual. The placement of the 
trustee conflict of interest policy, either in the bylaws, or as a separate 
policy adopted by the board, prevents any misunderstanding as to whether 
the policy is applicable to all trustees in all circumstances. 


5. Timing of the Adoption of Policies 


More than half (fifty-one percent) of all trustee conflicts of interest 
policies analyzed in this study have been adopted since 1990; thirty-three 
percent of the institutions adopted their trustee conflict of interest between 
1980-1989, and eleven percent adopted their policies between 1970-1979. 
Only four percent adopted trustee conflicts of interest policies during the 
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1960s, and less than two percent adopted trustee conflicts of interest 
policies prior to 1960. 

When institutions which have revised their policies since 1990 were 
added to those which adopted their first policy during this period, seventy 
percent of the current policies regulating trustee conflicts of interest at four- 
year private colleges or universities have been adopted since 1990. 


6. Motivating Reasons for Adopting a Trustee Conflict of Interest Policy 


It appears that trustees themselves are the motivating factor behind the 
adoption of trustee conflict of interest policies. When asked what person or 
entities were responsible for a college or university’s adoption of a trustee 
conflict of interest policy, fifty-six percent answered that it was the trustee 
board or the president of the board of trustees." Thirty-six percent cited the 
president of the institution or other administrators as the motivating force 
behind the adoption of a trustee conflict of interest policy. Eleven percent 
noted that they had adopted their trustee conflict of interest policy because 
of external pressure from accreditation boards, auditors, or state and/or 
federal regulations. In-house legal counsel pushed the adoption of three 
percent of the trustee conflicts of interest policies. The AGB is credited with 
promoting four percent of the current trustee conflicts of interest policies. 
The role of the AGB is more significant, however, in that their model 


conflicts of interest policy** and their model disclosure statement* have 
been followed by most colleges and universities that have adopted the Sibley 
Hospital approach. 


7. Disclosure Statements and Their Relation to Trustee Conflicts of Interest 
Policies 


Two hundred nine of the 294 institutions analyzed (seventy-one percent) 
require trustees to complete disclosure statements, which reveal a trustee’s 
business, civic and family ties. Disclosure statements are only indirectly 
related to the issue of “disclosure of conflicts,” and, as mandated in Sibley 
Hospital, require a trustee to report a specific conflict of interest prior to the 
board’s consideration of an issue.** Disclosure statements provide the board 
president, university counsel and the university president with private 
information that aids in predicting potential conflicts of interest and in 
complying with the Internal Revenue Service’s interested transactions 
reporting requirement.” The disclosure statements reviewed varied from 
one-page forms which ask the trustee to list business, civic and family ties, 





31. Respondents could select more than one answer. 

32. See Appendix A. 

33. See Appendix B. 

34. Stern v. Lucy Webb Hayes Nat'l Training Sch. for Deaconesses and Missionaries, 381 
F. Supp. 1015 (D.D.C. 1974). 

35. LR.C. § 501 (1994); see also Harpool, supra note 1, at 275-76. 
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to complex question and answer forms which seek highly detailed financial 
information. This research revealed that a common disclosure form is 
substantially similar to the form recommended by the AGB.” Sixty-seven 
percent of institutions which require trustees to complete disclosure 
statements do so annually; six percent required trustees to complete 
disclosure statements upon their initial selection to the board, and ten 
percent required disclosure statements to be completed at the time the 
conflict arises to explain actual trustee conflicts of interest. 


8. The Impact of Religious Affiliation on the Adoption and Selection of an 
Approach in Managing Trustee Conflicts of Interest 


Three hundred sixty-four (sixty-four percent) of the 566 responses were 
from colleges or universities with religious affiliations. Two hundred two 
(thirty-six percent) of the 566 responses were from institutions with no 
affiliation. 

One hundred eighty-eight institutions (fifty-two percent) of the 364 
institutions with religious affiliation have not adopted a trustee conflict of 
interest policy. Seventy-two (thirty-six percent) of the 202 institutions 
without affiliation have not adopted a trustee conflict of interest policy. The 
research revealed that just over half of the colleges and universities with 
religious affiliations have not adopted a trustee conflict of interest policy as 
compared to slightly more than one-third of the non-affiliated institutions. 
There was no significant difference in the approach adopted by institutions 
with religious affiliations as compared to unaffiliated institutions. Ninety 
percent of the institutions with religious affiliations made an attempt at 
adopting the Sibley Hospital approach as compared to eighty-six percent of 
the non-affiliated institutions. Thirty-two percent of institutions with 
religious affiliations were in full compliance with the Sibley Hospital 
approach, as compared to twenty-nine percent of the non-affiliated institu- 
tions. The three institutions which adopted the charitable trust approach 
were institutions with religious foundations. 


II. POLICY IMPLICATIONS AND RECOMMENDATIONS 


1. General Recommendation Based on Procedural and Substantive Findings 


The best substantive statement of a conflict of interest is a combination 
of the four approaches used in defining conflicts of interest. First, trustee 
bylaws should set forth the duties applicable to trustees, especially the duty 
of loyalty. Second, conflicts of interest policies should contain a general 
provision similar to an independent judgment clause. Third, either the 
threshold or conflicts list approach should be adopted to provide specific 





36. See Appendix B. 
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guidance to trustees concerning potential conflicts of interest. Finally, the 
substantive section of the policy should be followed by procedures for 
handling trustee conflicts of interest which comply with all four procedural 
mandates of Sibley Hospital. 


2. Specific Recommendations for Conflicts of Interest Policies 


Private institutions of higher education should have a conflict of interest 
policy applicable to trustees. Regardless of which approach a college or 
university adopts to manage trustee conflicts of interest, any one of the 
approaches already discussed is better than no policy at all. Institutions 
which do not have a trustee conflicts of interest policy are perceived to 
permit conflicted transactions, even those which are detrimental to the 
college or university or unfairly advantageous to the trustee. Clear board 
policies on conflicts of interest should be adopted and strictly enforced.” 
Colleges and universities serious about quality governance and ethical 
decision making should examine their trustee conflicts of interest policies 
by asking two questions. First, what approach best manages the perception 
and reality of trustee conflicts? Second, what are other important 
substantive and procedural issues involved in drafting and adopting an 
appropriate trustee conflicts of interest policy? 


3. Selecting an Approach to Trustee Conflicts of Interest 


The first act an institution must take in developing or modifying a trustee 
conflicts of interest statement is to consult an attorney who specializes in 
higher education law, or, at a minimum, an attorney who represents 
nonprofit organizations. A qualified attorney and a proactive trustee or 
administrator working together are most likely to draft a suitable trustee 
conflicts of interest policy. The attorney’s primary role is to ensure that the 
approach selected for managing trustee conflicts of interest adequately 
reflects applicable state law. Most states that have nonprofit corporation 
regulations for directors and trustees require “(1) disclosure of conflict or 
potential conflict,” and “(2) abstention from vote and discussion of 
transaction recorded in Minutes.” Part of these states’ reasoning is that 
“[pjublic relations problems and transactions vulnerable to legal challenge 
are the main consequences of failed policy.”*° 

If state law mandates a standard less stringent than that stated in Sibley 
Hospital, the policy implications discussed above justify adopting a policy 
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consistent with Sibley Hospital and the recommendations of the AGB.” 
Trustees who desire to “serve” a college or university will not object to a 
policy which merely asks them to disclose potential conflicts of interest in 
advance of consideration of the particular conflicted matter. While some 
approaches legally permit less, trustee credibility and the institution’s 
reputation do not. A board of trustees which adopts a trustee conflicts of 
interest policy consistent with the standards stated in Sibley Hospital has 
taken a significant step in serving the “disciplinary function” of the board,** 
where “[eJach board member should avoid conflicts of interest and 
affiliations that might present potential conflicts of interest.”*” 

Colleges and universities should draft policies which reflect the 
consensus of trustees, administrators, faculty, students, and alumni. 


Richard Ingram suggests that trustee and institutional officers should ask 
and answer the following questions: 


What is a conflict of interest, and what is not? 


Why do real or perceived conflicts justify the concern that accompany, 
or should accompany, them? 


When is a “perceived” conflict of such importance that it should be 
addressed as if it were “real”? 


How does an institution maintain a sense of balance on these matters, 
given that the kind of people needed on boards of trustees may bring 


connections and relationships that could be “perceived” as 
problematic? 


Is it really possible or even desirable to articulate in a board policy 
most or all possible contingencies to avoid problems?“ 


Conflicts of interest policies should be drafted to fit each college or 
university; however, a few guidelines are appropriate for these policies. 


a. In Writing 


Trustee conflicts of interest policies should be more than “an understand- 
ing.” A policy as important as a conflict of interest policy should be in 
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writing. The policy within the legal framework discussed should “strike a 
balance between being overly prescriptive and so vague and general that 
they are easily ignored or ineffective.”** Additionally, disclosures of real 
and potential conflicts should be in writing. Keep in mind that “[t]he 
provision for written disclosure of affiliations is certainly a valid 
requirement for any board of trustees and probably should be expanded to 
include affiliations with corporations in which the college or university 
might invest.”* 

Board meeting minutes should contain a specific record of all board and 
committee meetings “documenting the decision criteria and ultimate action 
taken by the board on each issue.” The minutes should state that the 
conflicted trustee was excused from the discussion and vote on the 
conflicted issue. Ingram suggests that “specific conflict of interest situations 
which are important enough to call the board’s attention should be 
documented and elaborated in reasonable detail in the board’s or executive 
committee’s minutes.”* 


b. Definition of a Conflict of Interest 


The trustee conflicts of interest policy should contain a general definition 
of “conflict of interest.” Per se conflicts of interest or examples can be 
included in the board policy, but the wording should be such so that the list 
is representative and not exclusive. 


c. Contained in a Board’s Bylaws 


Written conflicts of interest policies should be made a part of official 
board policy by placing the conflicts of interest provision in its own policy 
or in the bylaws. As a result, there will be not doubt whether the conflicts 
of interest policy is an “official board policy.” 


d. Periodic Review 


A conflicts of interest policy should be reviewed periodically to ensure 
that the policy reflects the current practice and that its substantive 
provisions are consistent with appropriate legal standards. 


e. Orientation and Trustee Training 
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Potential trustees should be given an orientation to conflicts of interest 
and the college or university’s policy before they agree to become trustees. 
Then trustees should review each meeting’s agenda to see if a conflict, real 
or potential, exists. Trustees should also complete disclosure statements on 
a regular basis. At a minimum, annual disclosure statements should be 
required.” 


f. Strict Enforcement, Erring on the Side of Caution 


Modern college and university trustees are expected to provide “tough, 
objective, arm’s-length oversight .... Strict conflict-of-interest provisions 
and disclosure requirements are becoming the norm.”** Ingram proposed a 
standard for determining when a real or potential conflict should be openly 
discussed by the board and a report of the consideration made in the 
minutes. Ingram appropriately maintained that trustees should ask, “[i]s 
it a matter on which the board’s action or decision (or decision not to act) 
would be easily defended or explained by the president or board chair in the 
event the local newspaper were to develop a story about it?”** Periodic 
review of the substantive and procedural aspects of the trustee conflicts of 
interest policy should be part of the board’s strict enforcement. A key factor 
of effective boards is the presence of “an active mechanism for the board to 
review its own structure and process.” “The political dimension of an 


effective board requires that trustees respect the integrity of the governance 
process.” A clear and strictly enforced board policy that manages trustee 
conflicts of interest is in the best interest of the institution. If trustees have 
reasonable doubts about a course of action, which are not answered by the 
policy, they should err on the side of caution and seek independent legal 
counsel. 


CONCLUSION 


It is alarming that despite clear legal mandates and the availability of 
resources that provide direction on this issue, such as those set forth by the 
AGB, many colleges and universities have failed to adopt adequate policies 
for managing trustee conflicts of interest. This is so despite that once 
conflicted transactions are reviewed, they are usually approved. Conflicts 
of interest policies do not insult trustees; they protect trustees and the 





48. David M. Lascell & Sanford H. Levine, Coping with a Litiguous Environment, in RICHARD 
T. INGRAM, GOVERNING INDEPENDENT COLLEGES AND UNIVERSITIES: A HANDBOOK FOR TRUSTEES, 
CHIEF EXECUTIVES, AND OTHER CAMPUS LEADERS (1993). 

49. Flint & Kurkjian, supra note 37, at 17. 

50. Ingram, supra note 43, at 5. 

51. Id. ‘ 

52. RICHARD P. CHAIT, ET AL., THE EFFECTIVE BOARD OF TRUSTEES 29 (2d ed. 1993). 

53. Id. at 78. 





484 JOURNAL OF COLLEGE AND UNIVERSITY LAW __ [Vol. 24, No. 3 


institution from potential scandals and future litigation. The chosen option 
of some colleges and universities of ignoring conflicts of interest is legally 
risky and a poor ethical decision. 


If we are to retain and improve public confidence in higher education, 
we must not only act as good citizens, but we must also model the 
behavior of good citizenship. Such behavior is an important part of 
our educational mission. It also demonstrates enlightened self-interest 
by displaying our willingness to comply with regulations in the public 
interest and, therefore, to maintain our critical ability to self-regulate 
the academic process.” 
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APPENDIX A 


A SAMPLE CONFLICT-OF-INTEREST POLICY FOR TRUSTEES AND INSTITUTIONAL 
OFFICERS 


1. Scope. The following statement of policy applies to each member of the 
board and to all officers of the University. It is intended to serve as 
guidance for all persons employed by the institution in positions of 
significant responsibility including (define categories of positions). 

. FIDUCIARY RESPONSIBILITIES. Members of the board, officers, and 
employees of the university serve the public trust and have a clear 
obligation to fulfill their responsibilities in a manner consistent with this 
fact. All decisions of the board and officers of the administration and 
faculty are to be made solely on the basis of a desire to promote the best 
interest of the institution and the public good. The university’s integrity 
must be protected and advanced at all times. 

Men and women of substance inevitably are involved in the affairs of 
other institutions and organizations. An effective board, administration 
and faculty cannot consist of individuals entirely free from at least 
perceived conflicts of interest. Although most such potential conflicts are 
and will be deemed to be inconsequential, everyone has the 
responsibility to ensure that the board is made aware of situations that 
involve personal, familial or business relationships that could be 
troublesome for the university. Thus, the board requires each trustee 
and institutional officer annually (1) to review this policy; (2) to disclose 
any possible personal, familial or business relationships that reasonably 
could give rise to a_ conflict involving the university; and (3) to 
acknowledge by his or her signature that he or she is in accordance with 
the letter and spirit of this policy. 

. DISCLOSURE. All trustees and officers are requested to list on this form 
only those substantive relationships that he or she maintains (or member 
of their family maintain) with organizations that do business with the 
university or otherwise could be construed to potentially affect their 
independent, unbiased judgment in light of his or her decision-making 
authority or responsibility. In the event a trustee is uncertain as to the 
appropriateness of listing a particular relationship, the chair of the board 
of trustees and/or the president should be consulted. They, in turn, may 
elect to consult with legal counsel, the executive committee or the board 
of trustees in executive session. Such information, including information 
provided on this form, shall be held in confidence except when, after 
consultation with the trustee, the institution’s best interests would be 
served by disclosure. 

The following definitions are provided to help trustees decide whether 
a relationship should be listed on this form: 
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Business Relationship: One which a trustee, officer, or a member of his or 
her family as defined below, serves as an officer, director, employee, 
partner, trustee, or controlling stockholder of an organization that does 
substantial business with the university. 
Family Member: A spouse, parents, siblings, children, or any other relative 
if the latter resides in the same household as the trustee or officer. 
Substantial Benefit: When a trustee or a member of the trustee’s family (1) 
is the actual or beneficial owner of more than five percent of the voting 
stock or controlling interest of an organization that does substantial 
business with the university or (2) has other direct or indirect dealings with 
such an organization from wich the trustee or a member of the trustee’s 
family benefits directly, indirectly, or potentially from cash or property 
receipts totaling $10,000 or more annually. 

4. RESTRAINT ON PARTICIPATION. Trustees or officers who have declared or 
been found to have a conflict of interest shall refrain from participating 
in consideration of proposed transactions, unless for special reasons the 
board or administration requests information or interpretation. Persons 
with conflicts shall not vote nor be present at the time of the vote. 
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APPENDIX B 


A SAMPLE DISCLOSURE FORM FOR TRUSTEES AND INSTITUTIONAL OFFICERS 


Please complete the following form and return this form in the envelope 
provided. 


1. 


Are you aware of any relationships with the university between yourself 
or a member of your family, as defined by the letter or spirit of this 
policy, that may represent a conflict of interest? 

Yes No 


If Yes, please list or elaborate such relationships and the details of annual 
or potential financial benefit as you can best estimate them. 


. Did you or a member of your family receive, during the past twelve 


months, any gifts, or loans from any source from which the university 
buys goods or services or otherwise has significant business dealings? 
Yes No 


If Yes, please list such loans or gifts, their source, and their approximate 
value here. 


NAME OF SOURCE ITEM APPROXIMATE VALUE 
Exceptions: (If there are none, please write "none" 


I certify that the foregoing information is true and complete to the best of 


my knowledge. 


Name (Please print) 


Signature 








THE TITLE BOUT: A CRITICAL REVIEW OF 
THE REGULATION AND ENFORCEMENT OF 
TITLE [IX IN INTERCOLLEGIATE ATHLETICS 


CRISTA D. LEAHY 


INTRODUCTION 


Government regulation of intercollegiate athletics via Title IX of the 
Education Amendments of 1972 recently has become both a prominent and 
a controversial issue. While most agree that gender equity in athletics—the 
mandate of the statute—is an admirable goal, passionate debate about which 
path best achieves that goal has ignited an explosion of judicial and 
legislative activity concerning the regulation and enforcement of Title IX. 

This note aims to provide the reader with an understanding of the Title 
IX controversy by tracking the statute from its enactment in 1972 through 
the most recent relevant judicial and legislative activity. Section I begins 
with a brief history of intercollegiate athletic competition as well as of its 
internal and external regulation, and traces the development of the statute 
by analyzing the regulations, interpretations and case law that have led to 
the current understanding of the meaning of Title IX and its relationship to 
intercollegiate athletics. Section II analyzes recent judicial activity, focusing 
on Cohen v. Brown University’ and Kelley v. Board of Trustees of the 
University of Illinois,” paying special attention to the effects of judicial 
interpretation of administrative regulations. Section II also discusses the 
political fallout and public debate surrounding the regulation and 
enforcement of Title IX, and the rise in special-interest groups that have 
attempted to influence the debate. Section III critiques enforcement efforts 
by the Office of Civil Rights (OCR), focusing specifically on judicial 
deference to the Department of Education’s policy interpretation, and 
demonstrating that Title IX has been transformed from a gender-equity 
mandate into an affirmative action plan, which raises constitutional 
challenges to enforcement of the statute under the Equal Protection Clause. 
Finally, section IV addresses the future of Title [IX in the big-business world 
of intercollegiate athletics. 





* B.A., Princeton University, 1996. The author wrote this note for her senior thesis at 
Princeton. Since then, the author and the Journal staff have worked together to bring this note 
into compliance with Bluebook citation requirements. 

1. 809 F. Supp. 978 (D.R.I. 1992), affd, 991 F.2d 888 (1st Cir. 1993); and 879 F. Supp. 
(D.R.I. 1995), affd in part, rev'd in part, 101 F.3d 155 (1st Cir. 1996), cert denied, 117 S. Ct. 1469 
(1997). 

2. 832 F. Supp. 237 (C.D. Ill. 1993), affd, 35 F.3d 265 (7th Cir. 1994). 
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I. INTHE BEGINNING... 


Before there was intercollegiate athletics on college campuses, students 
who lacked the opportunity to participate in organized physical competition 
often found themselves in disruptive conflict with their town rivals.’ One 
professor “recalled an incident in which a cannon was brought to campus 
and pointed toward some college buildings.”* The arrival of intercollegiate 
athletics helped subdue this disruptive behavior through organized 
competition that eventually fostered strong rivalries among institutions. In 
the spring of 1852, the nation witnessed the first intercollegiate rowing 
event between Harvard and Yale.° Later that decade, Amherst and Williams 
played the first intercollegiate baseball game®; Haverford and the University 
of Pennsylvania competed in a cricket match in 1864;’ Princeton and 
Rutgers held the first intercollegiate footbali game in November of 1869.° 
During this dawn of intercollegiate athletics, participants did not encounter 
any institutional regulation because the undergraduates mostly were 
responsible for running their own athletic programs. In fact, not until 1882 
did Harvard College faculty organize one of the nation’s first athletic 
departments.*® While Harvard’s Committee on Athletics barely resembled 
the big-budget, powerhouse athletic departments of present-day 
institutions, it proved to be one of the initial attempts at regulating 
intercollegiate athletics and eventually inspired other institutions to follow 
suit. Nevertheless, it was some time before such committees were able to 
adopt useful regulations.”° 


A. Let The Regulations Begin 


1. The Birth of Internal Regulation 


University regulation of athletic programs helped solve some of the 
problems that had plagued college sports from the beginning, but this 
limited internal regulation and faculty supervision could not prevent every 
problem. While proponents of intercollegiate athletics admired the fact that 
athletics stimulated school spirit, developed leadership and character, and 
reduced campus disorder, opponents expressed concern over the expense 
of athletic programs, that athletics distracted students from studies, and that 





3. PAULA D. WELCH & HAROLD A. LERCH, HISTORY OF AMERICAN PHYSICAL EDUCATION AND 
SPORT 196 (1981). 
- | 
. Id. at 197. 
. Id. at 198. 
. Id. 
. Id. at 199. 
. Id. at 202. 
10. Schools appeared resistant to regulation. Resolutions concerning the training of teams, 
the use of officials, and the number of contests per year were not adopted by many institutions, 
causing an even greater delay in effective regulation. Id. at 203. 
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only a limited number of students could benefit from the initially rather 
small varsity athletic programs.’ Critics labeled some practices of 
intercollegiate athletics “evils,” noting that the programs fostered disorderly 
conduct and gambling. Football always received the lion’s share of these 
criticisms, largely because of the numerous injuries, and even fatalities, 
associated with the primitive form of the game played at the turn of the 
century.” 


2. The Birth of External Regulation 


The controversy over intercollegiate sports culminated with a 1905 
meeting among college and university officials—a meeting that resulted in 
the formation of the Intercollegiate Athletics Association (IAA). The newly 
formed organization had as its purpose “the regulation and supervision of 
college athletics throughout the United States, in order that the athletic 
activities in the colleges and universities may be maintained on the ethical 
plane in keeping with the dignity and high purpose of education.” By 
1910, the IAA had evolved into the National Collegiate Athletic Association 
(NCAA), and throughout the first half of this century the NCAA continued 
to enact and enforce rules and regulations to maintain “high standards of 
conduct” in intercollegiate athletics.* The NCAA approved governing 
principles concerning sound academic standards, recruiting, financial aid, 
amateurism, and institutional control and responsibility.” In general, the 
NCAA aimed to preserve the academic standards of higher education as well 
as institutional control of an intense and highly competitive environment. 
Even so, the NCAA faced numerous scandals involving point fixing, 
recruiting violations and academic record falsifications.° And while 
scandal and dishonor plagued the athletic departments at many institutions, 
the NCAA continually struggled to enforce principled regulations in an 
increasingly competitive, “winner-take-all” environment. 

Collegiate sports for women experienced much slower growth and 
received less attention than men’s sports. Possibly the first women’s 
intercollegiate contest, a basketball game between the University of 
California at Berkeley and Stanford University, took place in the spring of 
1896.” Shortly thereafter, field hockey” and track and field competitions 
followed.” Not surprisingly, critics eventually expressed the same 





11. Id. at 204. 

12. Id. at 206-07. 

13. Id. at 207 (citing Palmer E. Pierce, The Intercollegiate Athletic Association of the United 
States, 13 AM. PHYSICAL EDUC. REV. 85-86 (1908)). 

14. WELCH & LERCH, supra note 3, at 217. 

15. Id. at 206, 216-17. 

16. Id. at 217. 

17. Id. at 235. 

18. Id. at 239. 

19. Id. at 244. 
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opposition to women’s intercollegiate competition as they had expressed to 
men’s sports. The similar need for regulation and organization of women’s 
athletics led to the formation of the Athletic Conference of American College 
Women (ACACW) in 1917. The ACACW later developed, in 1933, into the 
Athletic Federation for College Women (AFCW).” Unlike the NCAA, which 
promoted intercollegiate competition, the AFCW “contributed to the 
elimination of highly organized competition for women in the nation’s 
colleges and universities.”** However, as women were offered other athletic 
participation opportunities through organizations such as the Amateur 
Athletic Union and the United States Olympic Committee, pressure 
mounted for colleges and universities to organize competitions for highly 
skilled female athletes and to gain recognition for those events. 

To preserve the idea of equal opportunity for women, instead of creating 
an atmosphere of intense competition, the National Section for Girls and 
Women’s Sports (NSGWS) was formed in 1953.” Later renamed the 
Division for Girls and Women’s Sports (DGWS), this organization grew out 
of a number of smaller and less-powerful organizations that sprouted up 
around the nation, and became involved in both interscholastic and 
intercollegiate athletics.” Shortly thereafter, a merger between the AFCW 
and two other organizations resulted in the National Joint Committee on 
Extramural Sports for College Women (NJCESCW).% The NJCESCW 
disbanded in the mid-1960s, and the DGWS took over for it.” Eventually, 
in 1966, the DGWS developed a Commission on Intercollegiate Athletics for 
Women (CIAW).” 

In a threshold event of women’s collegiate sports, the CLAW in 1969 took 
responsibility for regulating and promoting women’s intercollegiate athletic 
opportunities.” The Commission’s success was short-lived, however, and 
in 1971 it was disbanded and replaced by the Association for Intercollegiate 
Athletics for Women (AIAW). The AIAW was comprised of colleges and 
universities which worked together to promote equality for girls and women 
in sports.” 

The disparity that existed between men’s and women’s athletic 
opportunities was quite evident by this time. In 1971, more than 170,000 
men participated in intercollegiate sports, compared to fewer than 32,000 





. Id. at 243. 

. Id. (emphasis added). 
. Id. at 252. 

. Id. 

. Id. at 255. 

. Id. at 256. 

. Id. 

Id. The CIAW was organized in 1967. It immediately initiated intercollegiate 
championships for women’s sports. The CLAW, however, was quickly disbanded in 1971 after 
a tremendous increase in activity called for drastic reorganization in women’s athletics. Id. 

28. Id. at 257. 
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women.” Women’s athletic programs received little, if any, university 
funding or commercial endorsements. Athletic scholarships for women 
were almost unheard of at the time, with women receiving less than one 
percent of total athletic scholarship funds.*° Gender inequality in 
intercollegiate sports ran rampant, and the governing bodies and institutions 
were making no efforts to rectify the situation. 


B. Government Joins the Game: Title IX of the Education Amendments 


Prior to 1972, the regulation of both men’s and women’s intercollegiate 
athletics was achieved through private, autonomous governing bodies. The 
NCAA oversaw most men’s collegiate athletic activity, while the AIAW and 
its predecessor organizations monitored activities on the women’s front. 
When Congress threw its hat in the ring in 1972, however, intercollegiate 
athletics regulation suddenly entered the federal realm. 

The enactment of Title IX of the Education Amendments of 1972** began 
an era that continues today—an era in which the federal government has 
taken an active role in regulating intercollegiate athletics and in working to 
achieve parity between men’s and women’s athletics. Title IX is Congress’ 
attempt at protecting the rights of women by eliminating sexual 
discrimination in the field of education. The statute itself provides: “No 
person in the United States shall, on the basis of sex, be excluded from 
participation in, be denied benefits of, or be subjected to discrimination 
under any education program or activity receiving Federal financial 
assistance... .”** An institution not in compliance with the provisions of 
Title IX would suffer termination of any federal financial assistance 
provided to that institution. 

Originally, it was unclear whether Congress intended for Title IX to apply 
specifically to intercollegiate athletics. Considerable public reaction and 
strong lobbying efforts after the enactment of the statute, however, led to a 
series of congressional debates concerning the relationship of Title IX to 
intercollegiate athletics. For example, the NCAA, which understandably 
feared the effects of Title IX—and federal regulation—on intercollegiate 
athletics, initially worked very hard, through lobbying campaigns and 
political pressure, to exempt intercollegiate sports from Title IX compliance. 
Walter Byers, then NCAA executive director, felt, along with many people, 
that Title IX stood for the “possible doom of intercollegiate athletics.”* 





29. ALLEN GUTTMANN, WOMEN’S SPORTS: A HISTORY 214 (1991). 

30. Id. 

31. Education Amendments of 1972, Pub. L. No. 92-318, 86 Stat. 235, 373 (1972) (codified 
as amended at 20 U.S.C. § 1681 (1994)). 

32. 20U.S.C. § 1681(a) (1994). 

33. Linda Jean Carpenter, The Impact of Title IX on Women’s Intercollegiate Sports, in 
GOVERNMENT AND SPORT: THE PUBLIC POLICY ISSUES 63 (Arthur T. Johnson & James H. Frey, eds. 
1985) (quoting Bart Barnes & N. Scannel, No Sporting Chance: Girls in the Locker Room, WASH. 
PosT, May 12, 1974, at 14A). 
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Another observer noted, “[t]he NCAA is frank to admit the tremendous 
lobbying effort they have been making to have athletics removed from the 
Guidelines because they feel they cannot exist with the present 
interpretation.” 

Once it became understood Title IX applied to intercollegiate athletics, 
the NCAA mounted a significant lobbying campaign in support of the failed 
Tower Amendment, which attempted to exclude from the jurisdiction of 
Title IX revenue-producing sports such as football and men’s basketball.” 
Instead, Congress passed the Javits Amendment, which directed the 
Secretary of the Department of Health, Education and Welfare (HEW) to 
prepare and publish regulations implementing the provisions of Title IX, 
“includ[ing], with respect to intercollegiate athletics activities reasonable 
provisions considering the nature of particular sports.”** 


1. HEW Regulations 


After HEW initially issued Title IX implementing regulations concerning 
intercollegiate athletics, congressional hearings were held and public 
comments were received during the 45-day disapproval and comment 
period.” A majority of the public comments and most of the congressional 
debate focused on intercollegiate athletics.** Once again, the NCAA tried to 
thwart the HEW’s attempt to have intercollegiate athletics fall within Title 
IX. In a report to the NCAA Executive Committee, the NCAA Joint 
Legislative Committee on Athletics and Education voiced its concerns: 


The [NCAA] is working diligently toward changes in Title IX 
regulations as they pertain to women’s sports on college campuses. 
Seemingly, a majority of senators and congressmen agree with the 
NCAA position that the basic law was not intended to give the 
Department of Health, Education and Welfare control over 
intercollegiate athletic programs. Confusion appears to reign within 
HEW regarding interpretations of the legislation, and various women’s 





34. Id. at 64 (quoting Carole E. Gordon, Memorandum to the AIAW Executive Board 2-4 
(Mar. 20, 1974)). 

35. Id. As another author noted, “not only had Title IX legislation affected the NCAA, but 
the NCAA was now making an effort to affect legislative expression of public policy by offering 
interpretations of Title IX.” Id. 

36. Education Amendments of 1974, Pub. L. No. 93-380, 88 Stat. 484, 612 (1974) (codified 
at 20 U.S.C. § 1681 (1994)). The Javits Amendment became part of the Education Amendments 
of 1974. The HEW was given thirty days from the date of enactment to issue regulations. 

37. Sex Discrimination Regulations: Hearings Before the Subcomm. on Postsecondary 
Education of the Comm. on Education and Labor, 94th Cong. (1975). The hearings were a formal 
part of the review process. The Subcommittee reviewed the public’s comments and related 
them to the proposed regulations. 

38. Id. at 7. 
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activist groups have complicated the issues by disseminating false and 
misleading information.” 


Despite the NCAA’s efforts to the contrary, HEW adopted its regulations in 
July of 1975, thereby explicitly bringing intercollegiate athletics under the 
jurisdiction of Title IX. 

The HEW regulations construed the general language of Title IX to apply 
specifically to intercollegiate athletics. Most noteworthy in this interpreta- 
tion is that HEW transformed what was conceived initially as an anti- 
discrimination provision into a provision that, for practical purposes, 
mandated equal participation. The regulations allow schools to field single- 
sex teams in certain circumstances,’ but also require that “[a] recipient [of 
federal financial assistance] which operates or sponsors . . . intercollegiate 
... athletics .. . shall provide equal athletic opportunity for members of both 
sexes ....”** Foremost among the criteria for evaluating whether a school 
provides equal athletic opportunity is “[w]hether the selection of sports and 
levels of competition effectively accommodate the interests and abilities of 
members of both sexes... ."“* Although the same section of the regulations 
lists nine other factors involved in determining whether an institution has 
provided equal opportunity for both genders, an institution may violate 
Title IX solely by failing to accommodate effectively the interests and 
abilities of student athletes of both genders.** 


While continuing to oppose the jurisdiction of Title IX over 
intercollegiate athletics, the NCAA nevertheless became involved in 





39. NATIONAL COLLEGIATE ATHLETIC ASSOCIATION, 1973-74 ANNUAL REPORT 38 (1974). 
40. 34 C.F.R. § 106.41(b) (1997). An educational institution may “operate or sponsor 
separate teams for members of each sex where selection for such teams is based upon 
competitive skill or the activity involved is a contact sport .... For the purposes of this part, 
contact sports include boxing, wrestling, rugby, ice hockey, football, basketball and other sports 
the purpose or major activity of which involves bodily contact.” Id. 
41. Id. § 106.41(c) (1997) (emphasis added). 
42. Id. § 106.41(c)(1) (1997). 
43. In determining whether a school has provided equal opportunities for men and women, 
the HEW considers at least ten factors: 
(1) Whether the selection of sports and levels of competition effectively 
accommodates the interests and abilities of members of both sexes; 
(2) The provision of equipment and supplies; 
(3) Scheduling of games and practice time; 
(4) Travel and per diem allowance; 
(5) Opportunity to receive coaching and academic tutoring; 
(6) Assignment and compensation of coaches and tutors; 
(7) Provision of locker rooms, practice and competitive facilities; 
(8) Provision of medical and training facilities and services; 
(9) Provision of housing and dining facilities and services; 
(10) Publicity. 
Id. § 106.41(c)(1)-(10) (1997). A later discussion of prominent Title IX cases illustrates that 
solely failing to accommodate “the interests and abilities of members of both sexes” can be 
considered a violation of Title IX. See infra part II. 
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women’s athletics, acknowledging that this change became necessary in 
order to help member institutions comply with the mandates of Title Ix. 
Soon after the 1974 defeat of the Tower Amendment, the NCAA’s staff 
prepared a recommendation that the NCAA “take ‘affirmative action’ in 
meeting the anticipated Title IX guidelines by offering championship 
competition for women immediately,”* a play for control of women’s 
athletics that forced the AIAW to disband.“ Although it took some time, the 
NCAA eventually gained the same control over women’s intercollegiate 
athletics that it already had over men’s programs, solidifying its position as 
the largest and most powerful governing body of intercollegiate athletics. 


2. HEW Policy Interpretation 


Three years after issuing the Title IX regulations, the HEW Office of Civil 
Rights (OCR) was forced to revisit the relationship between Title IX and 
intercollegiate athletics. By the end of July 1978, HEW had received nearly 
100 complaints against more than 50 institutions of higher education 
alleging discrimination in their athletic programs.” But HEW had difficulty 
satisfying these complaints because, although gender discrimination 
admittedly existed in athletic programs, very few—if any—such programs 
directly received federal funds, and it was not clear whether such programs 
fell directly within the language of Title IX. 

Consequently, in December of 1978, the OCR published a proposed 
policy statement—essentially, an interpretation of their earlier regulations. 
After receiving over 700 responses from the public during the formal 
comment period and after also visiting eight universities during the 
following year, OCR issued its final version of the policy interpretation on 
December 11, 1979.*° The OCR’s stated purpose in issuing the policy 
interpretation was to “provide a framework within which the complaints 
can be resolved, and to provide institutions of higher education with 
additional guidance on the requirements for compliance with Title IX in 
intercollegiate athletic programs.”“” The OCR recognized the need to adopt 
an “integrated institution” approach, because many colleges and universities 
that receive federal money do not apply that money directly to the athletic 





44. Carpenter, supra note 33, at 65. 

45. NATIONAL COLLEGIATE ATHLETIC ASSOCIATION, supra note 39, at 65. 

46. Carpenter, supra note 33, at 65. 

47. U.S. Dept. Health, Educ. and Welfare, Title 1X of the Education Amendments of 1972; 
A Policy Interpretation; Title IX and Intercollegiate Athletics, 44 Fed. Reg. 71413 (1979) 
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department.” But federal money applied to non-athletic programs frees up 
other money to support athletic programs. 

In an attempt to define clearly the scope of the application of Title IX, 
HEW explicitly stated: 


This policy interpretation applies to any public or private institution, 
person or other entity that operates an educational program or activity 
which receives or benefits from financial assistance authorized or 
extended under a law administered by the Department. This includes 
educational institutions whose students participate in HEW funded or 
guaranteed student loan or assistance programs.” 


Along with its attempt to clarify the scope and jurisdiction of Title IX, HEW 
also outlined a series of criteria relevant to Title IX compliance and 
intercollegiate athletics. 

The framework outlined by HEW focused on three basic considerations: 
participation, financial assistance, and a catch-all category of all other 
benefits and opportunities such as equipment and locker rooms. The 
participation criterion required a standard of equal participation, and the 
policy interpretation set out a three-prong test to help clarify this criterion. 
The first prong assesses compliance by noting whether intercollegiate 
athletic opportunities for men and women “are provided in numbers 
substantially proportionate to their respective enrollments.”*’ There is, 
however, no standard that clarifies exactly what constitutes “substantial 
proportionality.” Ideally, if an institution’s enrollment is 50 percent male 
and 50 percent female, then about half of the participants in the athletics 
program would be male and the other half female. This first benchmark was 
designed as a “safe harbor” provision for universities that are trying to 
demonstrate Title IX compliance.” The rationale for this “safe harbor” was 
that statistical parity was thought to be congruent with equal opportunity. 
But this substantial proportionality standard has proven difficult to 
evaluate. Courts faced with evaluating the proportionality standard have 
found that enrollment/participation differentials ranging from 10.5 percent 





50. Id. at 74414. The difference between an “integrated institution” approach and a 
“program specific” approach is that the former puts an entire institution under the jurisdiction 
of Title IX, even if only one student receives “federal financial assistance,” while the latter puts 
only those programs or departments which directly receive “federal financial assistance” under 
the jurisdiction of Title IX. Id. 

51. Id. 

52. Id. at 71418. 

53. Cohen v. Brown Univ., 991 F.2d. 888, 897 (1st Cir. 1993), affg, 809 F. Supp. 978 (D.R.I. 
1992), affd in part, rev'd in part, 101 F.3d 155 (1st Cir. 1996), cert denied, 117 S. Ct. 1469 
(1997). 
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to 19.1 percent were not substantially proportionate. In fact, there have 
been only a handful of athletic departments in which “substantial 
proportionality” has actually been found. This clause of the policy 
interpretation has proven to be the most controversial, dividing sides 
according to those who are pro-proportionality and those who are anti- 
proportionality. Later discussion of actions taken by both university 
officials and the OCR will illustrate why this first benchmark has become 
such a divisive element of Title IX enforcement.” 

The second prong of the equal opportunity test, unfortunately, is no less 
ambiguous than the first. This criterion allows universities to comply with 
Title IX by demonstrating “a history and continuing practice of program 
expansion which is demonstrably responsive to the developing interest and 
abilities of that [underrepresented] sex.”*° While program expansion 
occurred more regularly during the late sixties and throughout the seventies, 
this prong has become a rather unattractive alternative for many 
universities, which often are burdened by tight budget constraints. 

The final prong poses the query, “whether it can be demonstrated that the 
interests and abilities of the members of that [underrepresented] sex have 
been fully and effectively accommodated by the present program.”*’ This 
criterion appears to allow schools that did not conform with the first two 
standards to comply with the general statute if no women had unmet 
interest. As will be discussed in the analysis in section two of Cohen v. 
Brown, subsequent judicial action has demonstrated that measuring interest 
is just as difficult as measuring proportionality.” 

The basic Title IX principle as related to athletic financial assistance is 
akin to that of the participation prong. It requires that the female share of 
financial assistance be proportional to the female rate of participation. More 
specifically, “[an institution] must provide reasonable opportunities for such 
award [of financial assistance] for members of each sex in proportion to the 
number of students of each sex participating in . . . inter-collegiate 
athletics.”*° The policy interpretation broadly defines athletic financial aid 
to include scholarships and grants-in-aid, as well as loans and work-related 
grants made available specifically to athletes.” The OCR established a firm 
connection between financial assistance and the promotion of female 
athletes, and, in so doing, also linked equal pay with equal play. 





54. ELLEN J. VARGYAS, BREAKING DOWN BARRIERS: A LEGAL GUIDE TO TITLE IX 17 (1994) 
(citing Favia v. Indiana Univ. of Penn., 812 F. Supp. 578, 585 (W.D. Pa. 1993), Roberts v. 
Colorado State Univ., 814 F. Supp. 1507, 1513 (D. Co. 1993), and Cohen v. Brown Univ., 809 
F. Supp. 978, 991 (D.R.I. 1992)). 

55. See infra text accompanying notes 225-40. 

56. Policy Interpretation, supra note 47, at 74418. 

57. aa: 

58. See infra text accompanying notes 107-09. 


59. Policy Interpretation, supra note 47, at 74415 (quoting 34 C.F.R. § 86.37(a) (1978)). 
60. Id. 
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Finally, OCR’s policy interpretation addressed all other athletic benefits 
and opportunities, including nine major categories: maintenance and supply 
of equipment, scheduling of games and practice times, travel expenses, 
opportunities for coaching and tutoring, assignment and compensation of 
coaches and tutors, provision of facilities, medical services, housing and 
dining facilities, and publicity.** OCR went into detail concerning each sub- 
category, enumerating potential applications of the policy to specific 
university situations. 


3. Judicial Activity Concerning Title IX 


Following the 1979 publication of the policy interpretation, five decisions 
interpreting Title IX, four from the United States Supreme Court and one 
from the United States Court of Appeals for the Sixth Circuit, had 
substantial impact upon the enforcement of the statute in intercollegiate 
athletics. In 1979, in Cannon v. University of Chicago,” the Supreme Court 
held that an individual has an implied right to initiate a Title IX action. 
Therefore, individuals could bring their Title IX claims directly to court, 
without having previously brought them before an administrative agency. 
The Court found it necessary to acknowledge this private right of action to 
achieve Congress’s intent “to provide individual citizens [with] effective 
protection against [discriminatory] practices.”™ 

After Cannon, courts were faced with the burden of interpreting both the 
statute itself and the policy interpretation relating it to intercollegiate 
athletics. While HEW still was responsible for investigating Title IX 
transgressions and punishing violators by cutting off federal funds, the 
private right of action acknowledged in Cannon resulted in a number of 
lawsuits brought by universities against HEW as well as by female athletes 
against their schools and universities. The battle in the courts centered 
upon the statutory language, and specifically, upon the scope of HEW 
enforcement. Judges teetered between adopting the wider integrated- 
institution approach, and the more narrow program-specific approach. 
While the former interpretation would result in Title IX jurisdiction over 
almost all aspects of university life, the latter would virtually eliminate 
intercollegiate athletics from federal jurisdiction. 

Starting with North Haven Board of Education v. Bell in 1982, a case 
involving the Title IX regulation prohibiting gender-based employment 
discrimination, the Supreme Court adopted a very narrow interpretation of 
the statutory language. Justice Harry Blackmun, in delivering the opinion 
of the Court, issued a program-specific interpretation of the statute, defining 
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. VARGYAS, supra note 54, at 12 (quoting Cannon, 441 U.S. at 704, 99 S. Ct. at 1961). 
. 456 U.S. 512, 102 S. Ct. 1912 (1982). 





500 JOURNAL OF COLLEGE AND UNIVERSITY LAW __ [Vol. 24, No. 3 


“program or activity receiving Federal financial assistance” as the smallest 
identifiable unit within an institution responsible for the alleged 
discrimination.” That same year, the Sixth Circuit in Hillsdale College v. 
Department of Health, Education, and Welfare took a similar approach.” 
Hillsdale College raised the issue of whether a private institution was 
required to comply with the federal statute if its students received federal 
loans and grants. This court also adopted the narrow, program-specific 
interpretation of Title IX. In delivering the opinion, Judge Bailey Brown 
noted, “the term ‘program’ was used in the Congressional debates preceding 
passage of Title IX ‘to refer not to the total program of an educational 
institution but to smaller-scale activities within the institution.” Accord- 
ing to the Sixth Circuit, programs and departments were responsible for 
their own actions, and institutions had no overarching responsibility. These 
decisions effectively limited the reach of Title IX because many private in- 
stitutions receive federal assistance directly into programs and departments, 
as opposed to into the institution itself. Consequently, under the construc- 
tion adopted in North Haven Board of Education and Hillsdale College, the 
larger institutions as a whole were not subject to Title IX regulation. 

The Supreme Court’s 1984 review of Grove City College v. Bell,® 
concluded an era in which courts favored a narrow interpretation of Title 
IX. In Grove City, HEW had concluded that institutions like Grove City 
College—which received federal assistance in some of its programs—could 
use other institutional funds in its athletic programs, and consequently, the 
athletic programs benefitted (albeit indirectly) from federal aid. Therefore, 
Grove City College was required to execute an Assurance of Compliance 
with Title IX, which the school had failed to do.” In accordance with its 
previous North Haven decision, however, the Court embraced the narrower 
programmatic regulation and enforcement of Title IX, arguing, “the... 
assumption that Title IX applies to programs receiving a larger share of a 
school’s own limited resources as a result of federal assistance earmarked 
for use elsewhere within the institution is inconsistent with the program- 
specific nature of the statute.” The Court’s interpretation effectively, and 
seemingly finally, insulated intercollegiate athletic departments from the 
jurisdiction of Title IX because of the rarity of direct federal assistance to 
athletic programs. 

The Grove City decision dealt a painful blow to the momentum that Title 
IX had given to women’s intercollegiate athletics. The Department of 
Education was forced to drop 23 cases against athletic programs at colleges 
and universities because the Department could not establish that the 





. Id. at 538-39, 102 S. Ct. at 1927. 

. 696 F.2d 418, 430 (6th Cir. 1982), vacated, 466 U.S. 901, 104 S. Ct. 1673 (1984). 
. Id. at 427. 

. 465 U.S. 555, 104 S. Ct. 1211 (1984). 

. Id. at 559-63, 104 S. Ct. at 1214-16. 

. Id. at 572, 104 S. Ct. at 1221. 
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athletic departments directly received federal financial assistance.” 
Collegiate athletic departments were, by and large, left immune from the 
mandates of Title IX. The decision forced plaintiffs to seek relief on 
constitutional grounds. This provided a meager option, since no prior 


decision applied federal or state constitutional law to intercollegiate 
athletics.” 


4. The Civil Rights Restoration Act 


Enormous public response, expressed chiefly in letters and phone calls 
to Congress and OCR, caused Congress to re-visit the issue. Congress held 
hearings to determine the practical impact of the Grove City decision on 
effectiveness of Title IX, as well as to decide whether it was necessary to 
pass a “restoration act” returning an institution-wide approach to Title IX 
jurisdiction, and thus bringing intercollegiate athletics within the statute. 
Ellen Vargyas, an attorney with the National Women’s Law Center, testified 
to the discouraging effects of the Grove City decision: “In the wake of Grove 
City, what was designed as a straightforward, individually enforceable 
statutory right to be free from sex-discrimination in education, has turned 
into legal quicksand.”” She argued that this narrow interpretation of Title 
IX applicability would discourage potential claimants, thus making it 
difficult to remedy “blatant sex-discrimination in educational institutions 
which receive federal funds.””* Vargyas maintained that female athletes at 
colleges and universities in violation of Title IX would not come forward 
because of the enormous difficulty in proving direct federal assistance to 
athletic programs.” In closing, she wholeheartedly endorsed passage of the 
proposed restoration act, which would prescribe an institutional approach 
to Title IX, arguing, “[i]f Title IX is to have the effect that Congress 
intended—if it is to remove sex discrimination in educational institutions 
which benefit from federal largess—it is crucial that Congress pass the Civil 
Rights Restoration Act and repair the damage that Grove City has done.”” 
Eventually, Congress passed the Civil Rights Restoration Act of 1987.” 





71. RICHARD E. LAPCHICK & JOHN B. SLAUGHTER, THE RULES OF THE GAME: ETHICS IN COLLEGE 
SPORT 36 (1989) (citation omitted). 

72. Discrimination in Federally Funded Programs - The Impact of the Grove City Decision: 
Oversight Hearing Before the Subcommittee on Civil and Constitutional Rights of the Committee 
on the Judiciary, 99th Cong. 21 (1986) {hereinafter Hearings] (testimony of Ellen Vargyas, 
attorney, at that time, for a pending Title IX case, Haffer v. Temple University, 524 F. Supp. 531 
(E.D. Pa. 1981) relating to intercollegiate athletics). 

73. Id. at 18. 

74. Id. at 19. 

75. Vargyas herself was in the midst of representing a group of female athletes from Temple 
University in a Title IX suit, while the Grove City decision was handed down. She was forced 
to change strategies, and present an unprecedented and ineffective constitutional challenge to 
gender inequality in athletics. VARGYAS, supra note 54, at 13. 

76. Hearings, supra note 72, at 23. 

77. 20 U.S.C. § 1687 (1994). 
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The Restoration Act broadly defined “program and activity,” which, in 
turn, established the authority for applying the provisions of Title IX to 
athletics that were removed by the Grove City decision. While President 
Reagan vetoed the Act after it was passed in both the House and Senate, 
Congress gathered enough votes to override that veto. Explaining its direct 
attempt to override the Grove City decision, Congress noted in the language 
of the Act: 


Certain aspects of recent decisions and opinions of the Supreme Court 
have unduly narrowed or cast doubt upon the broad application of 
Title IX .. . [and] legislative action is necessary to restore the prior 
consistent and long-standing executive branch interpretation and 
broad, institution-wide application of those laws as previously 
administered.” 


The Restoration Act thus closed the door on questions concerning the 
applicability of Title IX to intercollegiate athletic departments by clearly 
defining the jurisdiction of the statute. The wording of the Act made almost 
every college and university athletic program, both public and private, 
subject to Title IX compliance. 

A review of one recent Supreme Court decision is necessary to 
understand the current Title IX enforcement practice. In Franklin v. 
Gwinnett County Public Schools,” the Court reversed the Court of Appeals 
for the Eleventh Circuit and held that compensatory damages could be 
awarded in a Title IX action where intentional discrimination is 
established,” reasoning that because both Congress and Title IX were silent 
on the issue of monetary damages, monetary damages could be awarded if 
such damages were appropriate under the statute.’ The court then placed 
on the plaintiff the burden of showing intentional discrimination.” As a 
result of Franklin, an institution that intentionally discriminates on the 
basis of gender may be forced to pay the plaintiff compensatory and 
punitive damages in addition to reorganizing its non-compliant program to 
meet the standards of Title IX, if the plaintiff meets the burden of proof. 
Frequently, discrimination in intercollegiate athletics falls within the 
category of intentional discrimination, and thus can be subject to a 
monetary damages remedy.” 





. Pub. L. No. 100-259, 102 Stat. 28 (codified at 29 U.S.C. § 1687 (1994)). 
. 503 U.S. 60, 112 S. Ct. 1028 (1992). 

. Id. at 65, 112 S. Ct. at 1032. 

. Id. at 70-77, 112 S. Ct. at 1035-38. 

. Id. at 75, 112 S. Ct. at 1037. 

. VARGYAS, supra note 54, at 14. 
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Il. THE TITLE WAVE 


Having outlined the evolution of Title IX and its regulatory practice, this 
section provides examples of its enforcement, examining two cases in 
particular, Cohen v. Brown University” and Kelley v. Board of Trustees of the 
University of Illinois,® to illustrate the practical application of OCR’s 
regulations and policy interpretation. Not only is analysis of the case law 
necessary for a clear understanding of current Title IX enforcement, it also 
foreshadows the debates that have resulted from the two decisions, along 
with the seemingly unintended consequences that these Title IX 
interpretations have generated. 

Cohen and Kelley represent prominent examples of judicial activity 
relating to Title IX, and, presented together, raise all of the controversial 
questions surrounding Title IX, including: elimination of men’s 
opportunities, the possible establishment of a quota system as a result of the 
“substantial proportionality” test, and constitutional challenges both to the 
regulations and to the statute itself. 

Noteworthy public and political response followed these two notable 
decisions. In fact, regulation and enforcement of Title IX have become such 
a hot topic that Congress held Title IX hearings in May of 1995, immediately 
following the district court’s decision in Cohen. The organizations and 
interests represented at the hearings illustrate the political and social 
divisions that Title IX has created and the passion that the debate has 
stirred. 


A. Cohen v. Brown University 


The saga of Cohen v. Brown University is long and complicated, but the 
following timeline summarizes the key elements of the litigation process: 
the case began in federal district court in 1992 when a group of female 
athletes from Brown University’s gymnastics and volleyball programs 
brought suit against the university seeking a preliminary injunction to 
reinstate their athletic teams to full varsity status following Brown’s 
decision to demote them to intercollegiate club status. The athletes 
succeeded, and in 1993, Brown appealed the decision to the United States 
Court of Appeals for the First Circuit, which upheld the district court’s 
decision.” In September of 1994, the district court conducted a trial on the 
merits of the plaintiffs’ claims and found in favor of the female athletes, 
deciding that Brown University had violated Title IX’s mandate to provide 





84. 809 F. Supp. 978 (D.R.I. 1992), affd, 991 F.2d 888 (1st Cir. 1993); and 879 F. Supp. 185 
(D.R.I. 1995), affd in part, rev'd in part, 101 F.3d 155 (ist Cir. 1996), cert. denied, 117 S. Ct. 
1469 (1997). 

85. 832 F. Supp. 237 (C.D. Ill. 1993), affd, 35 F.3d 265 (7th Cir. 1994). 

86. Cohen v. Brown Univ., 809 F. Supp. 978 (D.R.I. 1992) [hereinafter Cohen J], affd, 991 
F.2d 888 (ist. Cir. 1993) [hereinafter Cohen II]. 
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equal athletic opportunity.” In April 1996, Brown appealed the decision, 
but once again the First Circuit upheld the district court’s decision.” 


1. The Facts of Cohen 


During the 1990-91 academic year, Brown University funded a total of 31 
varsity athletic teams—16 for men and 15 for women. A total of 894 under- 
graduates participated in intercollegiate athletics—566 men (63.3%) and 328 
women (36.7%). These figures did not appear to support any claim of sub- 
stantial proportionality when compared against the make-up of the overall 
student body, which was 52.4 percent men and 47.6 percent women.” 

In May 1991, Brown officials, saddled by budget constraints, decided to 
reduce the athletic budget by demoting four varsity athletic teams to inter- 
collegiate club status, while still allowing the teams to participate in inter- 
collegiate competition as long as they could raise their own funds.” The 
decision eliminated university funding for men’s golf and water polo as well 
as for women’s gymnastics and volleyball, reducing the budget by a total of 
$77,800. As a result of the cuts, the number of athletes participating in 
varsity athletics was reduced from 894 to 836—529 men (63.4%) and 305 
women (36.6%).™ 

The following spring, members of the demoted women’s gymnastics and 
volleyball teams filed a class action suit against Brown alleging that the 
university's demotion of the two women’s teams effectively undermined 


their ability to compete in intercollegiate athletics and “relegated the 
members [of both] of those teams to ‘second-class’ status.”” The plaintiffs 
also contended that Brown’s actions worsened the university’s existing 
discriminatory treatment of women, and in particular, evidenced Brown’s 
“continuing failure to provide women with equivalent ‘opportunities’ to 
participate in intercollegiate athletics.”** The female athletes affected by 
Brown’s decision sought a preliminary injunction reinstating their teams to 





87. Cohen v. Brown Univ., 879 F. Supp. 185 (D.R.I. 1995) [hereinafter Cohen III]. 

88. Cohen v. Brown Univ., 101 F.3d 155 (1st Cir. 1996) [hereinafter Cohen IV], cert. denied, 
117 S. Ct. 1469 (1997). The First Circuit did remand the case for reconsidera-tion of the remedy 
fashioned by Brown University on how to comply with Title IX. Id. at 187-88. 

89. Cohen I, 809 F. Supp. at 981. The court did not address directly whether Brown's 
athletic participation, prior to the demotion of the four teams, was substantially proportionate 
to its undergraduate enrollment; however, that participation ratio is practically identical to the 
participation ratio after the four teams were demoted, and the latter was found to be 
substantially disproportionate to the undergraduate enrollment. Id. 

90. Cohen III, 879 F. Supp. at 189. This created a two-tiered structure of the varsity athletic 
program, with university-funded varsity sports at one level, and donor-funded varsity sports at 
another. The allocation of non-financial resources—including locker rooms, training facilities, 
medical trainers, and equipment—heavily favored the university-funded teams. 

91. Cohen I, 809 F. Supp. at 981-82. 

92. Id. at 980. 

93. Id. 
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full varsity status, as well as a prohibition against any future elimination or 
reduction in the status of university-funded women’s athletic teams.™ 


2. The District Court Decision 


In December 1992, Judge Raymond Pettine of the United States District 
Court in Rhode Island, finding for the plaintiffs, concluded that Brown 
University had violated Title IX by not providing equal opportunity for men 
and women to participate in intercollegiate athletics. In evaluating the 
plaintiffs’ request for a preliminary injunction, the court considered four 
factors: the likelihood of success on merits, the potential for irreparable 
harm, the balance of the relevant equities, and the effect on the public 
interest of a grant or denial of the restraint.” Judge Pettine, in rendering his 
decision, focused mainly on the issues of irreparable harm and the 
likelihood of success on the merits. 

Applying the equal opportunity requirement mandated by the regulation 
and the subsequent policy interpretation, Judge Pettine applied the three- 
prong test to Brown’s intercollegiate athletic program.” The university 
needed to satisfy only one prong in order to be found in compliance with 
Title IX. As the statistics mentioned above indicated, the ratio of male to 
female athletes was not substantially proportionate to the ratio of male to 
female undergraduate enrollment.” And while Brown University had made 
enormous advances in program expansion for women during the 1970s, it 
had not added a women’s team since 1982, and therefore, also had failed to 
demonstrate the recent program expansion necessary to comply with the 
second prong of the equal opportunity test. Finally, Judge Pettine found 
that Brown was not fully and effectively accommodating the interests of 
female athletes, largely because the plaintiffs in the case were female 
athletes with unmet interests. Furthermore, in applying the requirements 
of the HEW regulations concerning competitive opportunities, Judge Pettine 
concluded that the competitive posture of the two teams would be 
diminished by their demoted status. 

Rejecting the defendant university’s argument that the decision caused 
no irreparable harm and thus, did not warrant the preliminary injunction, 
Judge Pettine found that the plaintiffs had demonstrated irreparable harm 
in three major areas: recruitment, competitive posture and coaching staff.” 





. Id. 
. Id. at 984. 
. Id. at 991-94. 
Id. at 991. The disparity was 11.6%, and, as discussed supra text accompanying notes 
52-55, ‘11. 6% does not constitute substantial proportionality. 

98. Cohen I, 809 F. Supp. at 992. Judge Pettine also found evidence that other women’s 
teams besides gymnastics and volleyball, although qualified to compete at the varsity level, had 
been denied the opportunity. Id. 

99. Id. at 997-98. Judge Pettine noted the difficulty of recruiting quality athletes to a 
program that was not considered to be of varsity status, resulting in less competitive teams. 
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Judge Pettine went so far as to scold Brown for pretending that gymnastics 
and volleyball could continue to participate in intercollegiate competition 
competitively, stating, “[t]he bottom line is that Brown knows full well that 
the two women’s teams will not be able to effectively compete at an 
intercollegiate level without varsity status, recruitment assistance, and some 
type of guaranteed funding arrangement by the university.”*” 

The court also rejected Brown’s defense, that the cuts were administered 
in an equal fashion because the same number of men’s and women’s sports 
were demoted. Judge Pettine found it to be only “marginally significant” 
that Brown had demoted two men’s varsity teams along with the women’s 
teams, noting that “men still occupy a greater percentage of varsity slots 
than women in relation to their undergraduate populations.”™ 

In an last-ditch effort to preserve the effects of its budget cutbacks, the 
defendant university then contended that the purpose of a preliminary 
injunction is to preserve the status quo, which, in their view, was the status 
that existed after the budgetary cuts, until the court could hold a trial on the 
merits."” Judge Pettine rejected this argument, instead adopting the defini- 
tion of status quo found in Crowley v. Local No. 82, Furniture and Piano 
Moving, Furniture Store Drivers, Helpers, Warehousemen, and Packers**— 
“the last uncontested status which preceded the pending controversy’”’***— 
and ruled that Brown had to reinstate the two demoted women’s teams to 
full-varsity status, and that no other women’s teams could be demoted or 


eliminated until after the case was resolved.*” In issuing the injunction, 
Judge Pettine indicated that the university still was free to make whatever 
changes it needed to satisfy its budget constraints, as long as the Title IX 
mandates were met: “In short, Brown [still had] the ultimate discre-tion in 
how it [chose] to structure its intercollegiate athletic program, if it decide[d] 
to operate one at all, so long as it satisfied the dictates of Title IX.” 


3. The Appeal 


Brown appealed the district court’s decision, arguing that the court 
incorrectly interpreted the third prong of the policy interpretation, which 
mandates full and effective accommodation of interest. The university 
argued that an institution satisfactorily accommodates female athletes if it 





Furthermore, the diminished budgets of the teams would make it more difficult to afford 
coaches, again resulting in less competitive teams. 

100. Id. at 993. Once Brown demoted its women’s volleyball team from varsity to club 
status, some schools dropped Brown from their future game schedules. Id. at 998. 

101. Id. at 993. 

102. Id. at 999. 

103. 679 F.2d 978 (ist Cir. 1982), rev’d on other grounds, 467 U.S. 526, 104 S. Ct. 2557 
(1984). 

104. Cohen I, 809 F. Supp. at 999 (quoting Crowley, 679 F.2d at 995 (quoting Westinghouse 
Electric Corp. v. Free Sewing Machine Co., 256 F.2d 806, 808 (7th Cir. 1958))). 

105. Cohen I, 809 F. Supp. at 1000-01. 

106. Id. at 1001. 
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allocates athletic opportunities to women in accordance with the ratio of 
interested and able women to interested and able men, regardless of the 
number of unserved women or the percentage of women in the student 
body.’”” In rejecting this version of the third prong, the appellate court 
found that Brown’s argument “[p]ut bluntly, . . . reads the ‘full’ out of the 
duty to accommodate ‘fully and effectively.”"°* Moreover, the First Circuit 
found that Brown’s interpretation of the third prong overlooked the 
opportunity test’s general purpose, that is, “to determine whether a student 
has been ‘excluded from participation in, [or] denied the benefits of an 
athletic program ‘on the basis of sex.’””*” Instead, the First Circuit read the 
third benchmark to require a “relatively simple assessment of whether there 
is unmet [interest] in the underrepresented gender that rises to a level 
sufficient to warrant a new team or the upgrading of an existent team.”*” 
Finding that Brown’s approach could withstand neither legal nor policy 
scrutiny, the First Circuit determined that the district court’s evaluation 
using the policy interpretation guidelines was a “proper, permissible 
rendition of the statute.”*™ 

The First Circuit did find error in one portion of the district court’s 
findings, however. It pointed out that the district court had incorrectly 
placed the burden of demonstrating the full and effective accommodation 
of interest on the university. In fact, the First Circuit said that the plaintiff 
bore the burden of proving a “shortfall in the full and effective 


accommodation of interested female athletes by showing, initially, both 
numerical disparity and unmet interest.”"* Notwithstanding this error, 
however, the First Circuit agreed with the district court that Brown’s 
demotion of the two women’s teams violated Title [X, and that a preliminary 
injunction was warranted until a trial on the merits could be held.*™ 


4. Trial On the Merits 


In September 1994, Judge Pettine concluded a trial on the merits. 
Finding in favor of the female athletes, he determined that the university 
had violated Title IX by failing to accommodate effectively the interests and 
abilities of women athletes, and by failing to increase steadily the number 





107. Cohen II, 991 F.2d 888, 899 (1993). Brown argued that the Policy Interpretation 
“countervails the enabling legislation [indicating] that to the extent students’ interests in 
athletics are disproportionate by gender, colleges should be allowed to meet those interests 
incompletely as long as the school’s response is in direct proportion to the comparative levels 
of interest.” Id. 

108. Id. The court held that “the fact that the over-represented gender is less than fully 
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the underrepresented gender.” Id. 

109. Id. at 899-900 (quoting 20 U.S.C. § 1681(a) (1994)). 

110. Id. at 900. 

111. Id. 

112. Id. at 903-04 (citing 20 U.S.C. § 1681(b) (1994)). 
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of opportunities for women. Moreover, Judge Pettine ruled that Brown’s 
two-tiered structure of intercollegiate varsity athletics—university-funded 
and donor-funded—failed to provide equal treatment for athletes, and cited 
the difficulty that donor-funded teams faced in maintaining a level of 
competitiveness as high as their abilities would otherwise permit.’* Judge 
Pettine cited a number of examples to support his finding, including the 
inability to attract varsity-level coaches, the difficulty in obtaining funds for 
travel and post-season competition, the difficulty in recruiting quality 
athletes, and the fact that other varsity teams would not play the demoted 
teams.**° 

To determine compliance with the equal opportunity mandate of Title IX, 
Judge Pettine reviewed the three-prong test in relation to Brown’s 
intercollegiate athletic program. Once again, the court found that, because 
Brown maintained a 13.01% disparity between women undergraduates 
enrolled and women participating in the athletic program, the university 
could not demonstrate substantial proportionality."° The defendants had 
argued that the term “substantially proportionate” should be interpreted 
very liberally because the “gender composition of the athletic department 
is both unpredictable and out of Brown’s control, asserting that ‘Brown is 
stuck with whomever shows up on campus.””””” Nevertheless, relying on the 
testimony of the plaintiffs’ expert witness concerning female athletic ability 
and interest, the court rejected Brown’s claim, maintaining that any of the 


alleged fluctuations would be minimal, and that the university does, in 
effect, “predetermine” approximate numbers of potential participants 
through its selection of sports, team size, quality of coaching and recruiting 





114. Cohen III, 879 F. Supp. at 189 (1995). During the course of the trial, the court entered 
a Settlement Agreement and Stipulation of Dismissal in Regard to Equality of Treatment, which 
settled plaintiffs’ allegations that significant disparities existed in the relative financial support 
and benefits given to men’s and women’s university funded varsity teams. The settlement 
“‘cover[ed] all funded varsity teams at Brown as to which there [was] no dispute concerning 
their funded varsity status.”” Brown, Plaintiffs Announce Partial Settlement Agreement in Title 
IX Case, BROWN UNIV. NEWS BUREAU, Sept. 30, 1994. “It assure[d] that Brown [would] continue 
its fair and equal treatment of men’s and women’s teams in such categories as locker rooms, 
facilities for practice and competition, schedules for games and practices, access to weight room 
and trainers, equipment and supplies, coaching, travel arrangements, publicity, and recruiting, 
among others.” Id. The agreement was to last three years; at the end of each year, the university 
would prepare an annual report regarding the above subject areas covered in the document. 
Id. Thus, the partial settlement narrowed the case around the major question of equal 
opportunity. 

115. Cohen III, 879 F. Supp. at 189. 

116. Id. at 201-02, 211. 

117. Id. at 202 (quoting Record at 61). Since Brown is unable to offer scholarships, potential 
athletes are not forced to commit to attending the university. Thus, Brown receives only non- 
binding verbal commitments, on which it bases its participation predictions for the following 
year. 
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efforts. Moreover, Judge Pettine contended that “substantial propor- 
tionality [was] properly found only where the institution’s intercollegiate 
athletic program mirrors the student enrollment as closely as possible,” 
concluding that, “[t]his definition takes into account any small variations 
that are beyond the institution’s ability to control or predict.”*” 

Failing in its effort to convince the court to define “substantially 
proportionate” liberally, the defendants then presented alternative methods 
for measure participation opportunities. During summation, Judge Pettine 
asked each counsel to define “participation opportunity.” The defense 
replied that it is a “potential slot provided for interested and qualified 
women that exists whether or not the opportunity is used or unused, and 
that opportunity is going to be there year in and year out.””” Noting that the 
difference between actual female participants and potential female 
participants was about seventy to eighty unused positions, defense counsel 
argued that “to suggest that other teams should be added while those 
opportunities exist is absolutely absurd. This proves unequivocally . . . that 
it is nondiscriminatory. Nondiscriminatory. Brown University should not 
be held accountable.” The plaintiffs disagreed, contending that “in its 
most simplistic form we believe that under the Policy Interpretation, and... 
other supporting materials, participation as a member of a varsity team is an 
opportunity.”’” Judge Pettine, unsympathetic to the pleas of the defense, 
adopted the plaintiffs definition of “opportunity” and found Brown unable 
to comply with the first benchmark. 

The defense tried in other ways to demonstrate compliance with the 
proportionality standard. It claimed that each team was necessarily capable 
of carrying, at a minimum, the number of athletic positions it supported in 
recent history. Judge Pettine disagreed, finding that the numbers from the 
most current year would be the best indicator of opportunity.” Shifting 
tactics, the defendants maintained that each women’s team that has an 
“equivalent” men’s team should be able to carry at least the number of 
athletic positions as its men’s team counterpart.” The court felt differently, 
noting that the size of the men’s team should not be the standard for the size 
of the women’s team. Finally, the defendants argued that, in order to 
succeed on prong one, the plaintiffs bore the burden of proving that the 





118. Id. The witness was Dr. Christine Grant, Director of Women’s Athletics at the 
University of lowa. Defense counsel contended that even if university officials predetermine 
the number of students participating in athletic programs in a manner leading to numerical 
overrepresentation of male students, such decisions are not necessarily discriminatory. Those 
decisions are simply decisions made by a coach determining how many players that coach 
wishes to carry in a given year. 
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percentage of women among varsity athletes was notsubstantially 
proportionate to the percentage of women among students interested in 
participating in varsity athletics. Judge Pettine rejected all of the 
defendant’s various measures of defining participation opportunity, stating 
that “‘participation opportunities’ offered by an institution are measured by 
counting the actual participants on intercollegiate teams.”*” Accordingly, 
because Brown failed to provide participation opportunities in substantial 
proportionality to its undergraduate student enrollment, the university did 
not meet the demands of the first benchmark. 

Judge Pettine concluded that Brown also failed to meet the second prong 
of the equal opportunity test. Although, as outlined in the decision granting 
the injunction, Brown had an impressive history of program expansion, 
Judge Pettine ruled that the defendants did not demonstrate that the 
university had maintained a continuing practice of intercollegiate program 
expansion for women.’ Furthermore, Brown had failed to demonstrate a 
continuing practice of upgrading the competitive opportunities for women. 
Judge Pettine found that the donor-funded women’s gymnastics, fencing and 
ski teams had demonstrated the interest and ability to compete at the varsity 
level.” Thus, Brown was unable to satisfy the second prong. 

In an attempt to demonstrate compliance with the third prong, full and 
effective accommodation of interest and ability, Brown tried to show that 
women were less interested in athletics than men, and therefore, that Brown 
was appropriately accommodating the interests of women with its current 
program. Judge Pettine rejected the university's assertion, noting the 
problems with and unreliability of surveying interest. Polling only 
matriculated students would be biased because students who are already at 
Brown are predetermined by, among other things, recruitment, sports 
offerings, and coaching staff. Therefore, finding limited interest among 
matriculated students might serve only to illustrate the deficiencies in the 
university's athletic program.” The same problems arose when surveying 
Brown’s applicant pool.” Finally, the court concluded that surveying all 
prospective college applicants who might apply to or who might be 
recruited by Brown if the university offered their preferred varsity sport, 
which would appear to be the most reliable measure, would be practically 
impossible due to the difficulty in measuring nationwide interest.’*° 





125. Cohen III, 879 F. Supp. at 202. 

126. Id. at 211. Brown, when it merged with Pembroke College in the 1970's and became 
co-educational, created a model athletics program for women at the time. It added every sport 
that is currently offered during the 70's, except for track and field, which was added in 1982. 

127. Id. 

128. Id. at 206. 

129. Id. Judge Pettine noted that “even a survey of all academically able potential Brown 
applicants could not accurately measure interest in certain sports, [like crew], that commonly 
develop only after matriculation.” Id. at 207. 

130. Id. 
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Shifting from the assertion that it was successfully accommodating the 
interests of women, Brown argued that it could accommodate less than all 
of the interested and able women, if, on a proportionate basis, it 
accommodated less than all of the interested and able men.** However, the 
court found that this approach was not only inconsistent with the law, it 
posed similar difficulties in measuring interest, and therefore, would make 
it more difficult to assess compliance in the long run.*” 

The defendant university claimed that the policy interpretation, as 
interpreted by the district court, turned Title IX into “an affirmative action 
statute .. . in derogation of Title IX, which specifically provides that it shall 
not be interpreted to require preferential . . . treatment to members of one 
sex.”"*? Moreover, Brown maintained that OCR ignored the instruction in 
the Javits Amendment to consider the nature of particular sports, such as 
football, when drafting reasonable regulations with respect to intercollegiate 
athletics.** The court rejected both arguments. First, Judge Pettine noted 
that OCR’s interpretation did not require statistical balancing because 
institutions can demonstrate compliance by meeting the standards of either 
prong two or prong three, rather than by compliance with the first prong. 
Then, in defending OCR’s compliance with the Javits Amendment in issuing 
the policy interpretation, Judge Pettine discussed the fact that the regulation 
allowed single-sex teams and was flexible in the selection of sports that are 
offered. The court concluded that the regulations deserved “controlling 
weight” because Congress “explicitly delegated to the agency the task of 
prescribing standards for athletic programs under Title [X.””** Moreover, 
the policy interpretation, as a “considered interpretation” of the agency’s 
own regulation, warrants “substantial deference” as well.“*® Hence, 
according to the standards promulgated in the regulations and its 
interpretation, Judge Pettine found Brown University’s athletic in violation 
of Title IX. 

Judge Pettine, in concluding his opinion, mentioned the variety of 
measures Brown could undertake in order to comply with the mandates of 
Title IX. The defendants contended that there were no options other than 
cutting men’s opportunities; however, the court rejected this argument, 
noting: 





131. Id. at 208. 

132. Id. at 208-10. 

133. Id. at 199 (citing 20 U.S.C. § 1681(d) (1994)). See also 20 U.S.C. § 1681(b) (1994). 

134. Id. 

135. 114 Id. at 197 (quoting Cohen II, 991 F.2d at 895). 

136. Cohen III, 879 F. Supp. at 197 (citing Cohen II, 991 F.2d at 896-97). Judge Pettine noted 
that “for all practical purposes, an agency’s interpretation of its own regulations is accorded the 
force of law unless such interpretation is clearly erroneous or inconsistent with the regulation.” 
Id. at 198. He ruled that the policy interpretation clearly was consistent with the regulations 
and the statute itself. 
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[The] defendant’s plea that “there is nothing further Brown can do 
except cut, cap or eliminate men’s teams,” is simply not true. Brown 
certainly retains the option to redistribute its resources in a way that 
may slightly reduce the “standard of living” for its university-funded 
varsity sports in order to expand the participation opportunities for its 
women athletes and closer approach equal opportunity between its 
male and female athletes. Whether it will follow this course of action 
is, of course, well within its discretion.’ 


The court then gave Brown 120 days to submit a comprehensive plan for 
complying with Title IX, but mandated no specific measures for Brown to 
undertake because, as Judge Pettine noted, “I have no desire to micromanage 
Brown’s athletic program.”** The court also ordered the injunction to 
remain in full force and effect during the four-month period. 

The university then retooled its athletic program (on paper) by placing a 
limit on each men’s team roster, which cut down by 44 the number of inter- 
collegiate athletic opportunities available for male undergraduates.*” 
Brown also increased the number of women participating in intercollegiate 
athletics by 40, through requiring new minimum roster sizes. Finally, the 
university offered funding for four new women’s junior-varsity sports. 
Judge Pettine rejected this plan, however, finding that it “flagrantly vio- 
late[d] the spirit and letter of Title IX.”” Instead, he “ordered full University 
funding for women’s water polo, skiing, fencing and gymnastics.”*** Brown 
officials contested Judge Pettine’s ruling, arguing that it was a blatant 
attempt to “micromanage” the university's athletic department. Brown Pre- 
sident Vartan Gregorian cited Judge Pettine’s abuse of power as one of the 
defendant’s grounds for appeal, maintaining that “‘[t]he suddenness with 
which the court abandoned Brown’s right to choose and the willing-ness of 
the court to micromanage leaves us no choice but to challenge the ruling as 
an abuse of judicial discretion when the University pursues its appeal.’””*” 


4. The Appeal of the Trial On the Merits 
a. The Majority Decision 


Brown University did pursue an appeal. In April 1996, counsel for both 
parties revisited the First Circuit. As in the first appeal and the trial on the 





137. Id. at 214 (citations omitted). 

138. Id. 

139. Joshua Weisbrod, University Awaits Title IX Appeal: Judge Rejects Retooling Plan for 
Compliance, BROWN DAILY HERALD, Sept. 5, 1995. 

140. Id. 

141. Id. There was no university funding of a men’s water polo, skiing, fencing, or 
gymnastics team. Id. 

142. Id. 
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merits, Brown challenged the test the district court used to determine 
whether Brown’s intercollegiate athletic program complied with Title IX on 
constitutional and statutory grounds. In addition to these arguments, Brown 
claimed error in certain evidentiary rulings made during the trial on the 
merits, as well as in the district court’s order of specific relief in place of 
Brown’s proposed compliance plan.” 

The First Circuit, in a majority opinion authored by Judge Bownes, found 
no error in the district court’s factual findings or with its interpretation and 
application of the law in determining that Brown had violated Title IX in 
the operation of its athletic programs. The court affirmed in all respects the 
district court’s analysis and rulings on the issue of liability. However, the 
panel did find error with the district court’s award of specific relief and 
remanded the case to the district court for reconsideration of the remedy. 

The majority based the bulk of its decision on narrow procedural 
grounds, stating that “the law of the case doctrine precludes relitigation of 
the legel issues presented in successive stages of a single case once those 
issues have been decided.”*“* Therefore, because the First Circuit, on appeal 
of the preliminary injunction, “squarely rejected Brown’s constitutional and 
statutory challenges to the policy interpretation’s three-[prong] test,” those 
rulings of law controlled the disposition of the current appeal.*® 

While acknowledging exceptions to the law of the case doctrine—most 
notably, when the controlling authority has since made a contrary decision 


of law applicable to such issues—the majority rejected Brown’s argument 
that the Supreme Court’s decision in Adarand Constructors v. Pena’*® 
controlled the issues involved in Cohen. According to Adarand, federal 
remedial affirmative action programs must satisfy strict scrutiny, that is, 
such a program must seek to satisfy a compelling governmental interest and 
be narrowly tailored to achieve that goal. The First Circuit noted: 


Title IX is not an affirmative action statute; it is an anti-discrimination 
statute .... No aspect of the Title IX regime at issue in this 
case—inclusive of the statute, the relevant regulation, and the 
pertinent agency documents—mandates gender-based preferences or 
quotas, or specific timetables for implementing numerical goals.**’ 


Consequently, the majority concluded that the Supreme Court’s decision in 
Adarand Constructors was not relevant to the facts of Cohen, and did not 
warrant an exception to the law of the case doctrine. Therefore, the second 





143. Cohen IV, 101 F.3d 155, 162 (1996). 

144. Id. at 167 (1996). 

145. Id. 

146. 515 U.S. 200, 115 S. Ct. 2097 (1995). The decision eliminated any distinction between 
“benign” and “remedial” actions, applying strict scrutiny to all racial classifications. 

147. Cohen IV, 101 F.3d at 170. 
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three-judge panel was bound by the rulings of their colleagues two-and-one- 
half years earlier. 

The majority did, however, find error with the district court’s rejection of 
Brown’s compliance plan and with the substitution of its own plan to 
“elevate and maintain women’s gymnastics, women’s water polo, women’s 
skiing, and women’s fencing to university-funded varsity status.”""“* The 
First Circuit ruled that, while expanding women’s athletic opportunities in 
areas where there is proven ability and interest is the very purpose of Title 
IX, “Brown’s proposal to cut men’s teams [would be] a permissible means 
of effectuating compliance with the statute.” Therefore, the court gave 
Brown an opportunity to submit another plan for compliance with Title IX. 
The court noted that two specific circumstances had changed since Brown 
submitted its initial plan: first, the substantive issues had been decided 
adversely to Brown. “Brown [was] no longer an appellant seeking a 
favorable result in the Court of Appeals.”*° Second, the district court, in 
considering an appropriate remedy, did not labor under a time constraint so 
as to expedite an appeal.’** 


b. The Dissent 


Chief Judge Torruella, “not persuaded that the majority's view represents 
the state of the law today,” respectfully dissented."* Judge Torruella 


believed that the “law of the case” doctrine did not apply to this appeal 
because two decisions of the Supreme Court, which were rendered during 
the time between the two appeals, could not be reconciled with the decision 


l 153 


on the first appea Specifically, Judge Torruella cited Adarand 
Constructors v. Pena’ and United States v. Virginia.”° The Supreme Court 
in Adarand, Judge Torruella noted, applied strict scrutiny to all racial 
classifications, irrespective of whether they were benign or remedial. 
According to the dissent, the First Circuit “should now follow Adarand’s 
lead and subject all gender-conscious government action to the same 
inquiry.”*° 

Prior to the decision in United States v. Virginia, a gender-conscious 
governmental action was required to be substantially related to an important 





148. Id. at 187 (citation omitted). 

149. Id. 

150. Id. at 188. 

151. Id. at 188. 

152. Id. 

153. Id. at 191. 

154. 515 U.S. 200, 115 S. Ct. 2097 (1995). 

155. 116 S. Ct. 2264 (1996). 

156. Cohen IV, 101 F.3d at 190. Judge Torruella believed that Adarand compelled the courts 
to view “benign” gender-conscious governmental actions with the same “lens” as any other 
gender-conscious governmental actions. Following the Supreme Court’s decision in Virginia, 
that lens became “skeptical scrutiny.” 
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governmental objective. However, as Judge Torruella noted, the Supreme 
Court in Virginia “applied a more searching skeptical scrutiny,” which 
requires that “parties who seek to defend gender-based government action 
must demonstrate an ‘exceedingly persuasive justification’ for that 
action.”**” Judge Torruella concluded that Adarand and Virginia could not 
be reconciled with the analysis in the initial appeal. Consequently, he 
believed that the first appeal is now unsound both “because it applies a 
lenient version of intermediate scrutiny that is impermissible following 
Adarand, and because it did not apply the ‘exceedingly persuasive 
justification’ test of Virginia.”** 

A second reason for reconsidering the merits of the appeal, according to 
Judge Torruella, was the fact that the first appeal was from a preliminary 
injunction. He noted that the standard for a preliminary injunction is 
different than those of a trial on merits.* Moreover, during the first trial, 
all of the facts associated with the case were not yet available. The ruling 
was only preliminary, until a trial on the merits could be held. For all of 
these reasons, Chief Judge Torruella believed that a review of Cohen v. 
Brown, in terms of the three-prong test of the policy interpretation, was 
necessary.’ 

Brown University filed a Petition for a Writ of Certiorari on February 20, 
1997. The Supreme Court denied certiorari in April of 1997, and the saga 
of Cohen v. Brown came to an apparent end.** 


B. Kelley v. University of Ilinois*® 


Effective July 1, 1993, the University of Illinois, citing budget constraints 
as the primary reason, decided to eliminate men’s swimming and fencing, 


and men’s and women’s diving.’ Members of the men’s swimming team 


filed a federal lawsuit against the university challenging the elimination of 
the men’s swimming program, marking the first case brought by male 
collegiate athletes seeking restoration of a men’s athletic team. Plaintiffs 
alleged that the University of Illinois discriminated against them due to 
their sex, since the university eliminated only men’s swimming and not 
women’s swimming.™ The plaintiffs alleged, moreover, that the University 





157. Cohen IV, 101 F.3d at 190 (citing United States v. Virginia, 116 S. Ct. 2264, 2274 
(1996)). 

158. Id. at 191. 

159. Id. See also supra note 103 and accompanying text. 

160. Cohen IV, 101 F.3d at 197. 

161. Brown Univ. v. Cohen, 117 S. Ct. 1469 (1997). 

162. Kelley v. Board of Trustees of the Univ. of Ill., 832 F. Supp. 237 (C.D. Ill. 1993), affd, 
35 F.3d 265 (7th Cir. 1994). 

163. Kelley, 832 F. Supp. at 240 (C.D. Ill. 1993). 

164. Id. at 239. 
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of Illinois had violated the Equal Protection Clause of the Fourteenth 
Amendment in terminating programs using gender as the sole criterion.”® 


1. The Decision of the District Court for the Central District of Illinois 


Judge Joe Billy McDade of the district court found that officials at the 
University of Illinois cut the men’s swimming program partly because of the 
influence of Title IX. Their decision came not only as a result of 
budgetary constraints, but also as an attempt to comply with the Big Ten 
Conference’s “gender equity” policy, which requires member institutions to 
achieve a percentage factor of 60% for men and 40% for women as the goal 
for male-female participation in varsity sports programs.” Prior to the 
cutbacks, men at the University of Illinois represented 56% of the 
undergraduate population, but 76.6% of participants in the athletic 
program.” Therefore, Judge McDade ruled that members of the men’s 
swimming team were not discriminated against under Title IX when the 
university chose to drop their program because men’s participation in 
athletics was still more than substantially proportionate to their enrollment, 
while women’s participation was not.“® As long as_ substantial 
proportionality existed, Judge McDade reasoned, the university presumably 
was accommodating the interests and abilities of its male student-athletes. 
Moreover, Title IX and its relevant interpretations prohibited eliminating 
opportunity for the underrepresented gender, but the statute did not 


prohibit eliminating opportunities for the overrepresented gender.’” 
Applying intermediate scrutiny to the plaintiffs’ Fourteenth Amendment 
challenges, the court found that the university’s actions complied with Title 
IX, and therefore, satisfied the Equal Protection Clause.”’ To withstand 
constitutional challenge under this standard, the classifications by gender 


66 


in question “‘must serve important governmental objectives and must be 
substantially related to achieving those objectives.”’”* Title IX, as 
interpreted by Judge McDade, was designed to remedy gender 
discrimination against under-represented athletes, namely men or women. 
The court found that compliance with Title IX serves a remedial purpose 
that qualifies as an important state interest; this state interest is 
“substantially related to eradicating historical discrimination against women 
in athletics at the University of Illinois.”*”* 





. Id. 

. Id. at 240. 

ab 

. Id. Data was for the 1992-93 academic year. 

. Id. at 238. 

. Id. at 242. 

. Id. at 243. 

. Id. (citing Craig v. Boren, 429 U.S. 190, 197, 97 S. Ct. 451, 457 (1976)). 
; Wd. 
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Judge McDade closed by expressing the court’s sympathy to the “plight 
of members of the men’s swimming team,” and by recognizing that 
“Congress, in enacting Title IX, probably never anticipated that it would 
yield such draconian results.”’* The court also noted that the case “has 
emotional appeal because it graphically demonstrate[s] the inherent 
unfairness of decisions which classify and isolate one gender for burdens 
that the other gender is not required to bear.”’” 


2. The Appeal to the Seventh Circuit Court of Appeals 


The athletes appealed the district court’s decision to the United States 
Court of Appeals for the Seventh Circuit.”° The Seventh Circuit 
unanimously affirmed the district court’s grant of summary judgment in 
favor of the University of Illinois.’ The plaintiffs attempted to argue that 
Title IX had been transformed into “a statute that mandates discrimination 
against males,” noting that it was the administrative interpretation of the 
statute that marked a change in the goal of Title IX.” In arguing, the 
plaintiffs presented the following hypothetical case: “If a university is 
required by Title IX to eliminate men from varsity athletic competition .. ., 
then the same Title IX [shJould require the university to eliminate women 
from academic departments where they are over[-]represented and men 
from departments where they have been over[-]represented. Such a result 
would be ridiculous.””” The Seventh Circuit agreed that such an outcome 
would be ridiculous; however, it recognized that Congress deemed 
discrimination in athletics a unique problem.” Moreover, the court stated 
that the regulations implementing Title IX were valid agency-promulgated 
regulations that merited deference by the court.” 

In addressing the plaintiffs’ claim that the policy interpretation’s 
substantial proportionality test established a quota system, the Seventh 
Circuit reasoned that the numerical goals of the proportionality test were 





174. Id. 

175. Id. at 244. 

176. Kelley v. Board of Trustees of the Univ. of Ill., 35 F.3d 265 (7th Cir. 1994). 

177. Id. at 272-73. 

178. Id. at 270 (citation omitted). 

179. Id. See also Renee Forseth, et al., Progress in Gender Equity?: An Overview of the History 
and Future of Title IX of the Education Amendments Act of 1972, 2 VILL. SPORTS & ENT. L.F. 51, 
85 (1995). 

180. Id. 

181. Id. Here, the Seventh Circuit relied on Chevron U.S.A. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 104 S. Ct. 2778 (1984). Thus, under this precedent, “[w]here 
Congress has expressly delegated to an agency power to ‘elucidate a specific provision of a 
statute by regulation,’ the resulting regulations should be given ‘controlling weight unless they 
are arbitrary, capricious, or manifestly contrary to the statute.” Kelley, 35 F.3d at 270 (quoting 
Chevron, 467 U.S. at 844, 104 S. Ct. at 2782-83). As the First Circuit in Cohen IV stated, an 
“agency's interpretation of its own regulations, while not given the force of law, are entitled to 
substantial deference.” Cohen IV, 101 F.3d 155, 173 (1st Cir. 1996). 
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not a requirement of Title IX. “Rather the policy interpretation merely 
creates a presumption that a school is in compliance with Title IX and the 
applicable regulation when it achieves such a statistical balance.””’ The 
court concluded that substantial proportionality is a “safe harbor” for 
colleges and universities seeking to comply with Title IX, while at the same 
time recognizing the flexibility inherent in Title IX that allows institutions 
to choose from many options in complying with the statute.” 

The Seventh Circuit rejected the plaintiffs’ Fourteenth Amendment equal 
protection argument as well. The court noted that although the University 
of Illinois’ decision to terminate the men’s swimming program was based on 
gender, such a decision was necessary to comply with Title IX, and any 
attack under the Equal Protection Clause was thus an impermissible 
collateral attack on the statute and regulations.“* Moreover, given remedial 
purpose of Title IX, the court dismissed any attacks against the 
constitutionality of the statute, stating, 


[w]hile the effect of Title IX and the relevant regulation and policy 
interpretation is that institutions will sometimes consider gender 
when decreasing their athletic offerings, this limited consideration of 
sex does not violate the Constitution. Congress has broad powers 
under the Due Process Clause of the Fifth Amendment to [allow such 
limited consideration to] remedy past discrimination.” 


Finally, the plaintiffs claimed that the university’s decision to eliminate 
a men’s program without correspondingly expanding opportunities for 
women shows that Title IX is not substantially related to the goal of 
remedying past discrimination. The Seventh Circuit disagreed, and 
repeated its finding that Title IX does not mandate expansion, and, in fact, 
a college or university can validly meet the requirements of Title IX through 
team elimination.” 





182. Kelley, 35 F.3d at 271. 

183. Id. at 271 (citing Roberts v. Colorado State Bd. of Agric., 998 F.2d 824, 828 (10th Cir. 
1993)). 

184. Id. at 272. 

185. Id. (citing Metro Broadcasting Inc. v. FCC, 497 U.S. 547, 565-66, 110 S. Ct. 2997, 3008- 
10 (1990) to show that Congress has vast power under the Due Process Clause to remedy past 
discrimination. The court did not distinguish racial discrimination, the subject of Metro 
Broadcasting, from sexual discrimination). 

186. Id. See also Forseth, supra note 179, at 87. The Seventh Circuit stated that Title IX 
enables decision makers to consider gender so that opportunities for women, the 
underrepresented gender, are not reduced. 
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3. Supreme Court Denial of the Plaintiff's Petition 


The student-athletes filed their petition for certiorari in December of 
1994; however, the Supreme Court denied review, and the Seventh Circuit 
decision was left to stand.” 

The uncertainty of the answers to the questions generated by these and 
other Title IX decisions” has produced enormous political and the public 
response, resulting in a debate that finds women’s rights advocates and OCR 
on one side, and university officials, football advocates, and men’s minor- 
sports interest groups on the other side. Analysis of the political fallout and 
the public debate surrounding Title IX enforcement illustrates the far- 
reaching effects of the crucial decisions discussed above. It portrays the 
divisiveness of the issue—not only along legal lines, but along social and 
political lines as well. It also highlights the prominence that Title IX 
enforcement recently has gained. 


C. Political Fallout and Public Debate 


The political fallout and public debate surrounding Title IX centers on 
the enforcement of the statute. Differing views about the proportionality 
standard and women’s overall interest in sports have sparked a number of 
interest groups into action. Interest groups petitioned members of Congress 
and gathered administrative support, which resulted in a subcommittee 


hearing in 1995 that focused specifically on the enforcement of Title IX in 





187. Kelley v. Board of Trustees of the Univ. of Ill., 513 U.S. 1128, 115 S. Ct. 938 (1995). 
According to the petition, the case presented the following questions: 
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intercollegiate athletics.° The hearing presented several views from many 
parties, including: Norma Cantu, Assistant Secretary of Civil Rights at the 
Department of Education; Vartan Gregorian, President of Brown University; 
Charles Neinas, Executive Director of the College Football Association; 
Wendy Hillard, President of the Women’s Sports Foundation; and T.J. Kerr 
of the Wrestling Coaches Association.” The official record also included 
prepared statements of attorneys, athletes, coaches, athletic directors and 
university officials. The pointed debate highlighted the unintended 
consequences of Title IX enforcement and how participants on each side 
blame their opponents for these outcomes. 

The most prominent and controversial unintended consequence of Title 
IX enforcement is when colleges and universities eliminate, voluntarily or 
by court order, men’s athletic opportunities in an attempt to comply with 
the proportionality standard. In the past 23 years, colleges and universities 
have eliminated 140 wrestling teams, 101 gymnastics teams, and 64 
swimming teams.’ Representative Dennis Hastert (R. Ill.), a former 


wrestling coach, publicly blamed the Department of Education for the 
reduction in men’s opportunity, arguing that “the Department of Education, 
through the OCR, has given ultimatums to many schools saying, if you don’t 
wish to expand a woman’s sport, you drop two or three men’s sports to get 
close to proportionality.”**’ President Gregorian of Brown concurred, citing 
his own university’s case as evidence for the following sweeping assertion: 


We believe that such decisions, if left standing, will establish an 
arbitrary numerical reference system that will force universities, 
pressed by constrained budgets, to eliminate men’s sports in order to 
meet court-imposed quotas, rather than offer an athletic program that 
meets the respective levels of interest and abilities of both men and 
women to play varsity sports.” 


Representative Hastert and President Gregorian argued for the removal of 
the “quota” system that apparently is now mandated by the proportionality 
standard and for an end to the elimination of men’s athletic opportunities 
on behalf of Title IX compliance.™ 





189. Title IX of the Education Amendments of 1972: Hearings before the Subcommittee on 
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Those on the other side of the Title IX debate, including Representative 
Cardiss Collins (D. Ill.) and Christine Grant, director of women’s athletics 
at the University of Iowa, blamed the athletic directors and coaches 
themselves for establishing quotas at schools. Grant argued that “[b]laming 
gender equity for the demise of men’s minor sports is a red herring; [these 
sports] are being dropped because [institutional] CEOs will not address the 
problem of habitual excessive spending, either on the institutional or the 
national level.”** Like Grant, Norma Cantu, Assistant Secretary of Civil 
Rights, blamed the institutions themselves, maintaining that the “OCR does 
not advocate eliminating or ‘capping’ teams as a means for achieving 
compliance with the law. Nor has OCR required that men’s teams be cut in 
order for institutions to come into compliance with Title IX.” Moreover, 
in an attempt to defend the evenhandedness of her office’s enforcement of 
the statute, Cantu attested, “OCR’s enforcement is faithful to the clear and 
unequivocal Congressional mandate of nondiscrimination in Title IX: that 
members of both sexes be provided equal opportunities to participate in 
athletics.”*” Grant, along with Wendy Hillard of the Women’s Sports 





THE COALITION’S POSITION REGARDING THE OFFICE FOR CIVIL RIGHTS’ INTERPRETATION AND 
ENFORCEMENT OF TITLE IX. 


1. We support Title [IX and the Congressional intent to prohibit discrimination based 
on gender. 
2. We oppose and object to the OCR’s interpretation and manner of enforcing Title 
IX, particularly that portion which stresses the proportionality rule. The 
proportionality rule is a gender quota which ties athletic participation ratios to 
enrollment ratios. 
3. As a direct consequence of OCR interpretation and enforcement policies, school 
administrators feel compelled to drop male sports programs rather than add female 
sports programs. 
4. For example, the number of male gymnastics programs has slipped to fewer than 
40, the minimum number required to hold an NCAA tournament. When a sport loses 
its NCAA tournament, extinction at the college level is inevitable. The imminent 
extinction of male gymnastics has to be the result of the gender quota in that female 
gymnastics is thriving. 
5. All male sports programs are vulnerable in that approximately half of the nearly 
200,000 of the male college athletes must be eliminated to reach the gender quota. 
6. The OCR maintains that it places no more emphasis on the proportionality rule 
(prong 1) than the other two prongs. The other prongs, as interpreted and enforced 
by the OCR, however, are but facades to avoid the prohibition against quotas 
announced in the Bakke decision. 
7. The unfair and discriminatory OCR rules are creating anger and resentment among 
males and those rules will soon have an extraordinarily deleterious effect on our 
Olympic efforts and the character of our high school, junior high, and grade school 
boys. 
COALITION TO EXPAND AND PRESERVE ATHLETIC OPPORTUNITY, COALITION’S POSITION REGARDING 
THE OFFICE FOR CIVIL RIGHTS’ INTERPRETATION AND ENFORCEMENT OF TITLE IX (1995) (emphasis 
supplied). 
195. Hearings, supra note 189, at 126. 
196. Id. at 47. 
197. Id. at 40. 
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Foundation, argued that inflated budgets in football and men’s basketball 
teams account for many of the unintended consequences of Title IX 
enforcement: “Due to a lack of long-range planning and national and/or 
institutional cost-containment measures, some institutions are choosing to 
achieve equity by shifting funding from men’s sports to new or upgraded 
women’s sports while still fully protecting football and men’s basketball.” 

Advocates like Hillard and Grant successfully attacked the notion that 
revenue from men’s basketball and football supports women’s teams. In 
particular, the myth that collegiate football programs pay for women’s 
athletics was disproved by NCAA statistics. According to an NCAA report, 
only about one-fifth of the NCAA’s 554 football teams even pay for 
themselves; and one-third of the Division I-A programs run an annual 
deficit that averages more than one million dollars.” Hillard argued that 
football costs could be cut without hurting competitiveness if the cutbacks 
would be legislated across the board at all colleges and universities and 
argued further that the NCAA has the power to make such cuts.” 

On the other side of the issue, trying to preserve the status quo in 
collegiate football, was Chuck Neinas of the College Football Association, 
who argued that football does indeed help many women’s programs. Neinas 
sought “practical and reasonable interpretations and guidelines from OCR 
to eliminate colleges and universities [that sponsor football] from becoming 
prisoners to a strict proportionality test.”"" Of course, football shifts the 
proportionality standard toward a finding of non-compliance with Title IX 
because the numbers of athletic scholarships favor men at colleges and 
universities with equal numbers of women’s and men’s teams, due to the 
large number of positions on a football team. Aware of this, Neinas argued 
that football was not asking for an exception to Title IX compliance; 
however, he still lambasted the proportionality standard on the basis that 
it does not take into account the uniqueness of football.”” 

All of the interests represented at the 1995 Congressional hearings agree 
that prohibiting sex discrimination in intercollegiate athletics is an 
important government objective; the interests, however, differ in appropriate 
methods of enforcement. It is the means necessary to enforce Title IX that 
is most controversial. The following section scrutinizes OCR’s means of 
enforcement and regulation via the regulations and policy interpretation, 
leading to the conclusion that the agency’s enforcement policies and the 





198. Id. at 131. 

199. Id. at 7 (quoting Alexander Wolf & Richard O’Brien, eds., The Third Sex, SPORTS 
ILLUSTRATED, Feb. 6, 1995, at 15). 

200. Id. at 194-95. 

201. Id. at 203. “We do NOT seek exemption of football from Title IX. ... However, the 
unique size of college football teams is not taken into consideration by the Policy Interpretation, 
and the result is the current interpretation by OCR and the courts in imposing strict 
proportionality is narrow and unworkable.” Id. at 202-03. 

202. Id. at 203. 
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subsequent judicial activity evince significant legal and constitutional 
shortcomings. 


Ill. TAKING A SHOT AT THE TITLE? 


The guidelines outlining equal opportunity set forth in the Department 
of Education’s policy interpretation have become the target of attack in the 
debates surrounding Title IX, with the proportionality test at the center of 
the controversy. Instead of increasing opportunities for women, many 
colleges and universities, in an attempt to comply with the policy 
interpretation, are cutting opportunities for men. Reducing male 
opportunities has led to allegations that the participation test is a form of 
affirmative action that establishes a quota for female participation in 
athletics. These charges stem from the view that recent decisions such as 
Cohen and Kelley effectively have elevated the proportionality test to a level 
above the other two benchmarks of compliance, resulting in a reliance upon 
statistical parity to demonstrate equal opportunity. Consequently, Title 
IX—a statute that forbids discrimination—allegedly has been transformed 
into a statute that mandates it. 


A. The View of the Courts 


The District Court in Cohen I and Cohen III, and the Court of Appeals for 
the First Circuit in Cohen II and Cohen IV, accorded the Department of 
Education’s Policy Interpretation substantial deference. Although treated 
as only a tangential issue during the appeal of the injunction, the court did 
note that, because the policy interpretation is a “considered interpretation” 
of the regulation, it should receive substantial deference.™ During the trial 
on the merits, Brown University raised a more strenuous objection to the 
deference the court gave the policy interpretation than the university raised 
during the proceeding leading to the injunction. However, Judge Pettine 
adopted the view of the First Circuit in Cohen II, holding that the policy 
interpretation should be given “substantial weight.””” In support of this 
view, Judge Pettine advanced three arguments. First, because the policy 
interpretation is a “considered” document —that is, because the original 
draft was published for public comment and because the agency staff visited 
colleges and universities to evaluate how the interpretation could be 
applied—it warranted substantial deference.*° Second, Judge Pettine 
contended that, because Congress has had the opportunity to disapprove of 





203. Donald C. Mahoney, Taking a Shot at the Title: A Critical Review of Judicial and 
Administrative Interpretations of Title IX as Applied to Intercollegiate Athletic Programs, 27 CONN. 
L. REV. 943 (1995). 

204. Cohen II, 991 F.2d 888, 896-97 (1st Cir. 1993). 

205. Cohen III, 879 F. Supp. 185, 198 (D.R.I. 1995) (quoting Cohen II, 991 F. 2d at 896-97). 

206. Id. 
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the policy interpretation, and chose to reaffirm the agency’s intent to 
broadly construe Title IX’s prohibition against discrimination, it should be 
inferred that legislative intent was correctly expressed in the policy 
interpretation.”” Finally, he argued that institutions are not compelled to 
demonstrate statistical parity; rather, the proportionality test simply 
provides a “safe harbor” that allows universities to demonstrate 
compliance.” The First Circuit, in Cohen IV, endorsed Judge Pettine’s 
decision and his view of the role of the policy interpretation.” Therefore, 
the policy interpretation has been given substantial deference in all 
significant cases involving Title IX and intercollegiate athletics. More 
specifically, the three-prong test measuring equal opportunity has been 
systematically applied as the yardstick for compliance. 

Initially, a response must be made to the Cohen court’s belief that 
Congress indirectly endorsed the tenets of the policy interpretation. The 
three-part test is but one rather small component of OCR’s enforcement 
approach, and was neither directly addressed by subsequent legislation, nor 
directly endorsed by Congress. In fact, the subject never arose during the 
consideration of the Restoration Act. Thus, whatever force so-called 
“subsequent legislative history” may have as a general matter, it provides no 
support for the district court’s analysis.” 

Absent Congressional endorsement of the controversial policy 
interpretation, several alternative factors should be noticed when assessing 
the policy interpretation’s justified degree of deference. These factors 
include considering the interpretation’s underlying reliance on statistical 
parity, its accordance with the plain wording of the statute, and the rule- 
making authority granted to the Department of Education. Upon analysis 
of these criteria, it appears that both the Cohen and the Kelley courts have 
awarded this policy statement a higher degree of deference than it deserves. 


B. The Reliance On Statistical Parity in the Second and Third 
Benchmarks 


1. Program Expansion 


An examination of the application of the second and third prongs of the 
equal opportunity test in light of Cohen and Kelley supports the argument 





207. Id. 

208. Id. at 199. 

209. Cohen IV, 101 F.3d 155, 178 (1st Cir. 1996). The majority decision concluded that “the 
district court did not err in the degree of deference it accorded the regulation and the relevant 
agency pronouncements.” Id. 

210. Brief of Amici Curiae for American Council on Education, Association of American 
Universities, National Association of Independent Colleges and Universities, and National 
Association of State Universities and Land-Grant Colleges, Cohen III, 879 F. Supp. 185 (D.R.I. 
1995) (No. 92-0197). 
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that statistical parity has, indeed, become a necessary component of 
compliance. In Cohen III, the court found that, although Brown University 
had an impressive history of program expansion, the University had failed 
to maintain a “continuing practice” of intercollegiate program expansion for 
women.” Thus, the fact that Brown had created eighteen teams for women 
during the 1970s in an attempt to comply with Title IX was irrelevant in the 
1990s. The court failed, however, to discuss whether Brown might have 
complied with the mandate of Title IX by adding women’s sports gradually, 
perhaps one every two or three years over the decades, in order to comply 
with the “continuing practice” of expansion of the second prong.*” Rather, 
it appears that the court effectively penalized Brown for having made efforts 
in the 1970s to accommodate the growing interests and abilities of women 
in intercollegiate athletics. On its face and in practice, the program 
expansion benchmark seems to penalize institutions that added teams in the 
1970s and 1980s, while rewarding institutions that failed to follow Title IX’s 
mandate until recently. 

The question this apparent inconsistency raises is, when can a college or 
university stop expanding its program? Surely institutions are not expected 
to expand opportunities forever. When is program expansion enough? The 
answer from the current case law now seems to be as follows: when the 
proportion of male and female athletes is substantially proportionate to the 
make-up of the undergraduate student body. If Brown officials had 





211. Cohen III, 879 F. Supp. at 211. 

212. In an effort to clarify some of the tenets of the policy interpretation, Norma Cantu, 
assistant secretary at the Office for Civil Rights, issued the CLARIFICATION OF INTERCOLLEGIATE 
ATHLETICS POLICY GUIDANCE: THE THREE-PART TEST in September of 1995. DEPARTMENT OF 
EDUCATION, OFFICE FOR CIVIL RIGHTS, CLARIFICATION OF INTERCOLLEGIATE ATHLETICS POLICY 
GUIDANCE: THE THREE PART TEST (1995). In it, Cantu gave examples of hypothetical university 
athletic programs and discussed whether they would or would not comply with each prong of 
the equal opportunity test. Under program expansion, Cantu provided the following example: 


Institution D started its women’s program in the early 1970s with four teams. It did 

not add to its women’s program until 1987 when, based on requests of students and 

coaches, it upgraded a women’s club sport to varsity team status and expanded the 

size of several existing women’s teams to accommodate the significant interest 

expressed by students. In 1990 it surveyed its enrolled and incoming female 

students; based on that survey and a survey of the most popular sports played by 

women in the region, Institution D agreed to add three new women’s teams by 1997. 

It added a women’s team in 1991 and 1994. Institution D is implementing a plan to 

add a women’s team by 1997. OCR would find Institution D in compliance with part 

two. Institution D’s program history since 1987 shows that it is committed to 

program expansion for the underrepresented sex and it is continuing to expand its 

women’s program in light of women’s developing interests and abilities. 
Id. 

Finding Institution D in compliance with the second benchmark while finding Brown in 
violation is an example of rewarding late attempts to comply with the mandates of Title IX. 
Essentially, Brown is being penalized because of its early and rapid program expansion for 
women. 
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continued to add teams for women during the 1980s, they certainly would 
have been allowed to stop upon reaching a figure that closely resembled 
substantial proportionality. Therefore, it appears that the goal of the 
program-expansion component of compliance iis _ substantial 
proportionality.” Upon reaching statistical parity, a college or university 
could stop adding opportunities for the underrepresented gender. That is, 
not only is the proportionality test a safe harbor for universities, it is also the 
“finish line” for the program expansion component of compliance as well. 


2. Full and Effective Accommodation of Interest and Ability 


Moving to the third prong of the opportunity test, full and effective 
accommodation of interest and ability, it appears that the same reliance 
upon statistical parity exists. Suppose there is a university with an 
undergraduate student body which is 50% male and 50% female, and an 
athletic participation ratio of 65% male and 35% female. And at this 
fictitious institution, suppose that there are more women than men who are 
interested and capable of competing in varsity athletics. In order to move 
towards compliance with Title IX, does the school have to accommodate the 
interests of its women “fully,” even if it means supporting an athletic 
department that is 60% female and 40% male? No, the university need only 
satisfy the interests of its female athletes to such an extent that female 
participation in athletics will be substantially proportionate to the number 
of women in the student body. As long as half of the athletic department is 
men and the other half women, the university is presumed to be effectively 
accommodating the interests and abilities of the underrepresented sex, 
regardless of the measured interest at the particular school, and the 
institution can find shelter under the “safe harbor” of the first benchmark. 
Here again we see that statistical parity is at the heart of the interests and 
abilities benchmark of compliance as well. 

The First Circuit in Cohen II found that Brown was not satisfying the 
third prong of the equal opportunity test because the plaintiffs demonstrated 
that there was unmet interest and ability to compete at the varsity level 
among women’s club teams.”“ It maintained that Brown read the “full” out 
of the duty to accommodate “fully” and “effectively,” and thus, the court 
rejected Brown’s proposal that a university satisfactorily accommodates 





213. The dissent in Cohen IV drew this same conclusion, noting, 
[i]t can hardly be denied that . . . prong [two] requires statistical balancing as it is 
essentially a test that requires the school to show that it is moving inexorably closer 
to satisfying the first prong. Establishing that a school is moving inexorably closer to 
satisfying a requirement that demands statistical balancing can only be done by 
demonstrating an improvement in the statistical balance. 
Cohen IV, 101 F.3d at 196. 
214. The court found that donor-funded women’s gymnastics, women’s fencing and 
women’s ski teams had demonstrated the interest and ability to compete at the varsity level. 
Cohen II, 991 F.2d at 904. 
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female athletes if it allocates athletic opportunities to the same proportion 
of interested and able women as it does to interested and able men, 
regardless of the number of non-participating women or the percentage of 
the student body that women comprise.*” However, what if Brown were the 
fictitious university mentioned above? What if achieving statistical parity 
still did not achieve “full” accommodation? According to the 
aforementioned language of the First Circuit, “full” may be read out of “full 
and effective accommodation,” as long as proportionality exists. 


C. Relevance Of A Numerical Target 


The foregoing analysis illustrates that, at the heart of each benchmark 
included in the Policy Interpretation, is the vague notion of substantial 
proportionality. This reliance on statistical parity effectively elevates the 
first benchmark to a higher significance than the second and third, and it 
undermines the argument that universities can travel any one of three 
distinct paths to compliance. Moreover, the proportional-to-enrollment test 
has emerged as the only possible means of Title IX compliance when a 
university is cutting back its sports offerings. By definition, a college or 
university cannot be demonstrating program expansion or accommodating 
interest and ability if it is cutting back.” In a time when a majority of 
schools are faced with budget cutbacks and limited funding, the 
proportionality test appears to be the only means of compliance. What is 


more, if schools like the University of Illinois continue to cut men’s sports 
in an effort to comply with the proportionality test of Title IX, women may 
be afforded opportunity based solely on their gender, but men will be 
denied opportunity for exactly the same reason. 





215. The dissent in Cohen IV took a different view of the “full accommodation” requirement. 
In response to the charge that Brown is reading the “full” out of the duty to “fully and 
effectively” accommodate the interests of women, the dissent noted that, 

to “fully” accommodate the interests and abilities of the underrepresented sex is an 
extraordinarily high—perhaps impossibly so—requirement. How could an academic 
institution with a large and diverse student body ever “fully” accommodate the 
athletic interests of its students? Under even the largest athletic program, it would 
be surprising to find that there is not a single student who would prefer to participate 
in athletics but does not do so because the school does not offer a program in the 
particular sport that interests the student. To read fully in an absolute sense would 
make the third prong virtually impossible to satisfy and, therefore, an irrelevant 
addition to the test. 
Cohen IV, 101 F.3d at 194. 

216. George A. Davidson & Carla A. Kerr, Title IX: What is Gender Equity, 2 VILL. SPORTS & 
ENT. L.F. 25, 42 (1995). The district court in Cohen III concluded, and the First Circuit in Cohen 
IV agreed, that Brown failed to satisfy prong two because “merely reducing program offerings 
to the overrepresented gender does not constitute program expansion for the underrepresented 
gender.” Cohen IV, 101 F.3d at 166. The dissent in Cohen IV argued that this conclusion 
virtually equates prong two with the proportionality test of prong one. It implies “that a school 
must not only demonstrate that the proportion of women in their program is growing over time, 
it must also show that the absolute number of women participating is increasing.” Id. at 193. 
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Proportionality with student body enrollment is the functional equivalent 
of imposing employment quotas on employers based on aggregate 
population statistics—a principle the Supreme Court has expressly 
rejected.””” In Richmond v. J.A. Croson Co.,”" the city of Richmond defended 
its 30% minority subcontracting requirement on the premise that this 
number was halfway between .067% (the percentage of city contracts 
awarded to African-Americans during the years 1978-83) and 50% (the 
percentage of African-American in the city of Richmond).”” The Court 
rejected this justification and demanded that numerical figures, in essence, 
quotas, must bear a statistical relationship to the pool of qualified 
minorities. Thus, in the Supreme Court’s judgment, the 30% minority 
subcontracting requirement was tied to the African-American population of 
Richmond, and as such, rested on the unsupported and faulty assumption 
that minorities, in absence of discrimination, will choose a particular trade 
“in lockstep proportion to their representation in the local population.”””° 

In Title IX and gender equity, the mandate of the first benchmark 
measuring equivalence of opportunity is based upon the same unrealistic 
and faulty assumption—that is, that in the absence of discriminatory 
policies women (or men) will choose to participate in intercollegiate 
athletics in proportion to their representation in the college or university. 
Although the gender balance in the undergraduate student population can 
be accurately measured, it is not necessarily the case that disproportionately 
lower involvement by women in athletics proves discrimination in a college 
or university’s athletic departments. Because special qualifications are 
required to participate in intercollegiate athletics, comparison of the 
participation rates to the undergraduate enrollment, rather than to the pool 
of able and interested athletes, has little probative value.”* According to 
Walter B. Connolly, Jr., and Jeffery D. Adelman, the relevant population 
used in determining the pool of able and interested athletes should be high- 
school-aged athletes who are interested in participating in intercollegiate 
sports, because varsity teams recruit almost exclusively high school athletes 





217. Walter B. Connolly, Jr., How the Courts and OCR Should Look at Relative Interest in 
Intercollegiate Competition by Women Pursuant to Title IX, in Title IX of the Education 
Amendments of 1972: Hearings before the Subcommittee on Postsecondary Education, Training, 
and Life-Long Learning of the Committee on Economic and Educational Opportunities, 104th 
Cong. 246 (1995). Analogizing skilled workers to intercollegiate athletes is appropriate because 
both groups possess skills and training that the general population often does not possess. 

218. 488 U.S. 469, 109 S. Ct. 706 (1989). 

219. Id. at 470, 109 S. Ct. at 752. 

220. Id. at 471, 109 S. Ct. at 710 (citation omitted). 

221. Hazelwood School District v. United States, 433 U.S. 299, 308 n.13, 97 S. Ct. 2736, 2741 
n.13 (1977) (“When special qualifications are required to fill particular jobs, comparisons to the 
general population rather than to the small groups of individuals who possess the necessary 
qualifications, may have little probative value.”). Measuring the pool of interested and able 
students is a nearly impossible task. Perhaps there is not a relevant numerical comparison 
when talking about gender equity in intercollegiate athletics. 
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and not students currently at the university” (enrolled students are almost 
never recruited, and typically, if one of these students happens makes a 
varsity team, he or she does so as a “walk-on”). The enrollment population 
should only be relevant for club and intramural teams, i.e., teams that do 
not recruit.”* Although it is nearly impossible to measure the number of 
high school athletes who are actually interested in playing in college, one 
can easily measure the aggregate number of female high school athletes. As 
will be discussed below, the percentage of high school female athletes is 
substantially proportionate to the percentage of intercollegiate female 
athletes. Consequently, maybe women’s interests are accommodated fully 
and effectively even in the absence of statistical proportionality. 


D. The Proportionality Test Establishes A Quota 


The proportionality test relies upon the unsupported notion that the 
proportion of men and women interested in varsity athletic competition is 
equal to the proportion of men and women who have expressed an interest 
in earning a college degree by enrolling at an institution.” And while this 
idea is alluring, it is not the mandate of Title IX—to eradicate discrimination 
in varsity athletics. Without having a basis from which to establish actual 
student interests and abilities, “the addition and subtraction of 
opportunities to achieve statistical parity is not only arbitrary, but is in itself 
discriminatory and contrary to the intent of Title IX.””° Reducing 
scholarship opportunities for one gender in order to benefit members of the 
other gender contradicts how Title IX was supposed to operate: decisions 
should not be made “on the basis of sex” and that neither gender should be 
preferred over the other in order to remedy the effects of past 
discrimination.””” 

Colleges and universities, hoping to achieve substantial proportionality, 
necessarily must create positions for women students, sometimes 
irrespective of their athletic interest or ability. Because this system requires 
that opportunities be granted based solely on one characteristic, gender, 
without regard for other qualifications, this system obviously creates a 
quota.” An institution is left asking how many athletic opportunities it has 
for one gender, and whether it is enough to satisfy substantial 
proportionality. Adding varsity positions for women until the percentage 
of women varsity athletes equals the percentage of women students is a 





222. Walter B. Connolly, Jr. & Jeffrey D. Adelman, A University’s Defense to a Title IX Gender 
Equity in Athletics Lawsuit: Congress Never Intended Gender Equity Based on Student Body 
Ratios, 71 U. DET. MERCY L. REV. 845, 880 (1994). 

223. Id. 

224. See infra text accompanying notes 238-39. 

225. Davidson & Kerr, supra note 216, at 29-30. 

226. Id. at 30. 

227. Mahoney, supra note 203, at 944. 
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form of affirmative action that is strictly prohibited by the statute itself. 
Section 901(b) of the statute bemoans this result: 


{njothing contained in subsection (a) of this section shall be 
interpreted to require any educational institution to grant preferential 
or disparate treatment to members of one sex on account of an 
imbalance which may exist with respect to the total number or 
percentage of persons of that sex participating in or receiving the 
benefits of any federally supported program or activity, in comparison 
with the total number or percentage of persons of that sex in any 
community, State, section or other area. . . .””° 


This plain language of the statute unmistakably dictates that Title IX is not 
an affirmative action statute and that it should not be used to create a quota 
system. 


1. Proportionality Is Manifestly Contrary to the Statute 


Although the legislative history is ambiguous as to whether Title IX was 
intended to be program-specific or was intended to apply to all programs of 
a school receiving federal financial assistance, the legislative history 
contains no such ambiguity on the issue of the use of quotas as a means of 


compliance.”*” Senator Birch Bayh, (D. Ind.) the principal Senate sponsor, 
addressed the dangers of interpreting Title IX to require quotas. He 
observed, 


[t]he amendment is not designed to require specific quotas. ... The 
basis for determining compliance would not be an arbitrary ratio but 
the qualifications of the students who have made application. That 
would be the question—how many qualified men students were 
admitted and whether the institution required significantly higher 
standards for women students. ... What we are saying is that we are 
striking down quotas. The thrust of the amendment is to do away with 
every quota.” 


Furthermore, Representative Albert Quie, House sponsor of the amendment, 
made the following comment on subsection (b) of the statute: 


This amendment would provide that there be no quotas in this sex 
anti-discrimination title. ... To make it absolutely certain there will 
not be a requirement of quotas in the graduate institutions and 





229. 20 U.S.C. § 1681(b) (1994). 
230. Grove City v. Bell, 465 U.S. 555, 562, 104 S. Ct. 1211, 1216 (1984). 
231. 117 CONG. REC. 30,406-47 (1971). 
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employment in institutions of higher education similar to the 
prohibition against preferential treatment for minorities under the 
Civil Rights Act I believe this legislation is necessary.” 


What is more, the Court stated in Cannon that “the drafters of Title IX 
explicitly assumed that it would be interpreted and applied as Title VI [of 
the Civil Rights Act of 1964] had been... .””** In Title VI litigation, the 
Court has rejected set-asides and quotas without regard to ability or 
qualifications. In Regents of the University of California v. Bakke,” Justice 
Powell opined, 


[i]f petitioner’s purpose is to assure within its student body some 
specified percentage of a particular group merely because of its race or 
ethnic origin, such a preferential purpose must be rejected not as 
insubstantial but as facially invalid. Preferring members of any one 
group for no other reason than race or ethnic origin is discrimination 
for its own sake.”* 


By applying this reasoning to the enforcement of Title IX, it is evident that 
the statistical parity mandated by the proportionality test is also 
“discrimination for its own sake.” 


Appellate courts have rejected the § 901 defense, asserting that the first 


benchmark is but one available means of compliance. However, accepting 
the assertion that the second and third prongs are based on substantial 
proportionality, then the § 901 defense appears to be a valid one.” 


2. Proportionality Equals Affirmative Action 


An examination of the percentages of female participation in high school 
and college athletics demonstrates further how the enforcement of Title IX 
has been transformed into an affirmative action program. According to an 





232. 117 CONG. REC. 39,261-62 (1971). 
233. Cannon v. University of Chicago, 441 U.S. 677, 696, 99 S. Ct. 1946, 1956 (1979). 
234. 438 U.S. 265, 98 S. Ct. 2733 (1978). 
235. Davidson & Kerr, supra note 203, at 46-47 (quoting Bakke, 438 U.S. at 306, 98 S. Ct. at 
2757). 
236. Bakke, 438 U.S. at 306, 98 S. Ct. at 2757. 
237. The district court in Cohen III and the First Circuit in Cohen IV claimed that the three- 
prong test does not amount to a quota because it involves multiple prongs. However, the 
dissent in Cohen IV rebutted that argument, noting that 
regardless of how many steps are involved, the fact remains that the test requires 
proportionate participation opportunities for both sexes (prong one) unless one sex 
is simply not interested in participating (prong three). It seems... that a quota with 
an exception for situations in which there are insufficient interested students to allow 
the school to meet it remains a quota.” 

Cohen IV, 101 F.3d at 196. 
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ongoing project being conducted by Dr. Christine Grant at the University of 
Iowa, during the 1993-94 school year girls represented 37.8% of high school 
athletes, while women represented 35.7% of college athletes in the NCAA.” 
According to these national statistics, it would appear that colleges and 
universities collectively are accommodating the interests of capable female 
athletes. Statistically speaking, if women constitute practically the same 
percentage of athletes in high school and college, it follows that substantial 
proportionality exists between the pool of interested and capable women 
and the pool of female collegiate athletes. While it may be that gender 
discrimination at the interscholastic level is the cause of lower participation 
rates for girls, to expect women to constitute nearly 50% of collegiate 
athletes when they constitute less than 40% of high school athletes certainly 
would require a system of affirmative action.** However, decisions like 
Cohen have forced this quota upon athletic departments across the country. 
This quota is based “upon the ‘completely unrealistic’ assumption” that 
women will choose to participate in athletics in “lockstep proportion to their 
representation” in the undergraduate population, despite their 
representation among secondary-school athletes.” 


E. Constitutionality of Title IX Enforcement 


Although both the Cohen and Kelley courts rejected the notion that OCR’s 
policy interpretation violated the Equal Protection Clause of the 
Constitution, a recent Supreme Court decision makes that argument worth 
reviewing. To defend the constitutionality of Title IX and its applicable 
regulations, the First and Seventh Circuits specifically relied on Metro 
Broadcasting v. FCC,*** which stated that Congress has broad remedial 
powers under the Due Process Clause of the Fifth Amendment to remedy 
past discrimination.” The Seventh Circuit, in Kelley, noted, “[w]hile the 
effect of Title IX and the relevant regulation and policy interpretation is that 
institutions will sometimes consider gender when decreasing their athletic 





238. “Gender Equity in Athletics” on the world wide web at <http://www.arcade.uiowa. 
edu/proj/ge>. 

239. In this conclusion, one must assume that in order to participate in an intercollegiate 
sport, an athlete must have participated in high school athletics. There are some athletes, such 
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whether this pool is added or left out from this study should not effect the overall statistics. 

240. Davidson & Kerr, supra note 203, at 48 (quoting Richmond v. J.A. Croson Co., 488 U.S. 
469, 507, 109 S. Ct. 706, 729 (1989). This language was used when the Court rejected state race- 
based affirmative action programs. 

241. 497 U.S. 547, 110 S. Ct. 2997 (1990). 

242. Id. at 563-67, 110 S. Ct. at 3008-10. The decision specifically noted that Congress need 
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offerings, this limited consideration does not violate the Constitution” 
because of the broad remedial powers enumerated in Metro Broadcasting.“ 
However, subsequent to both decisions, Metro Broadcasting has been 
overruled by the Supreme Court in Adarand. The Court ruled in Adarand 
that federal remedial affirmative action programs are held to the same 
standard of strict scrutiny—viz., strict scrutiny—as state programs have 
been held to since Richmond v. J.A. Croson Co.** Thus, the Supreme Court’s 
holding in Adarand significantly limited the remedial powers of Congress 
under the Fifth Amendment, the same powers that both the First and 
Seventh Circuits used to justify the gender considerations when decreasing 
male athletic opportunities. That is, it undermined both the Cohen and 
Kelley courts’ understanding of the constitutionality of Title IX’s applicable 
regulations. 

Even absent a specific finding that discrimination has occurred, remedial 
measures based on gender are permissible to the extent that they serve 
important governmental objectives and are substantially related to the 
achievement of those ends.“ As for the important governmental objective, 
the Seventh Circuit, in Kelley, noted that Title IX prohibits educational 
institutions from discriminating on the basis of gender and does not ensure 
an increase in athletic participation by women.” “There is no doubt but 
that removing the legacy of sexual discrimination . . . from our nation’s 
educational institutions is an important governmental objective.” 
However, the relationship between this objective and the mandate of 
substantial proportionality between rates of athletic participation and 
undergraduate enrollment is dubious at best. Moreover, as has already been 
discussed, the denominator of undergraduate student enrollment, although 
easily calculated, is not substantially related to ensuring equal opportunity. 
In equal employment cases, the denominator is the qualified female labor 
force, rather than the population in general, because the latter group is not 
substantially related to providing equal opportunity for women. Therefore, 
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although it is certain that Title [X’s mandate that gender discrimination in 
education be eliminated is an important objective; the meaningfulness of its 
relationship to the current methods of regulation and enforcement is much 
less certain. 


F. Deference to the Regulations and Policy Interpretation 


After an examination of the Cohen and Kelley decisions, it might appear 
that the policy interpretation has the force of law. However, this is not 
necessarily the case. Before we can justify that conclusion, we must analyze 
the degree of deference the Department of Education’s Office for Civil Rights 
should be given in light of the mandates of the Javits Amendment and the 
OCR’s policy interpretation. 


1. Legislative Versus Interpretative Rules 


Before specifically examining the rules governing Title IX interpretation, 
the distinction between administrative and interpretive rules must be 
highlighted. Administrative rules derive their force from a congressional 
grant of power to agencies to advance through rulemaking policies 
contained in the law. This congressional grant of power can be broad, 
general, vague or even uncertain. For a rule to be valid, it must be 
promulgated pursuant to the procedures set forth in the Administrative 
Procedure Act.” Once validly promulgated, a rule is binding on the courts 
and has the same effect as a statute. Interpretive policies, on the other hand, 
articulate positive law that already exists in the form of a statute or a 
different rule. The theory is that the agency’s interpretive document merely 
explains, but does not add to, the substantive law that already exists.” 
Agencies may issue interpretive rules without a congressional grant of 
rulemaking power; such rules are “merely advisory” to clarify or express the 
agency’s interpretation of a statute.” 

The Supreme Court has ruled separately on the degree of deference that 
each type of rule deserves in a court of law. Skidmore v. Swift & Co.,”” 
according to one commentator, is “the most helpful and most authoritative 
opinion on the legal effect of interpretative rules.””’ In choosing to adopt 
and apply an administrator's interpretation of a statute, that court 
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252. 323 U.S. 134, 65 S. Ct. 161 (1944). 
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articulated the proper role of interpretative rules and their legal effect. It 
concluded that interpretations of an administrative agency, while not 
binding upon the courts, “do constitute a body of experience and informed 
judgment to which the court and litigants may properly resort for 
guidance.”** The Court opined that the weight accorded to the rules would 
depend upon their thoroughness, reasonableness, consistency, and overall 
persuasiveness.”” 

In applying the Skidmore standard to the EEOC’s interpretation of Title 
VII in General Electric Co. v. Gilbert,”° the Court added that an agency 
interpretation has persuasive value when it is enacted contemporaneously 
with the statute. Subsequently, most cases have equated the persuasiveness 
of an agency interpretation with two factors: consistency and contempor- 
aneousness.”” Thus, according to Skidmore, although the agency’s opinion 
has value, it is not effectively binding on the courts. A court may, however, 
choose to adop an agency’s reasoning if the court is persuaded; however, if 
the court is not persuaded by the agency’s opinion, the court is free to 
exercise its own judgment as to the interpretation of a statute. 

In 1984, in Chevron U.S.A., Inc. v. Natural Resources Defense Council, 
Inc.,”** the Supreme Court introduced a two-pronged test to be used in 
evaluating the degree of deference that should be accorded to an agency’s 
statutory interpretation. At step one, a court determines whether the statute 
is ambiguous. If the court determines that the statute is not ambiguous, 
then it applies the plain meaning of the statute, regardless of the agency’s 
interpretation. If the court finds the statute ambiguous on its face, it moves 
to step two, and if it finds the agency’s interpretation reasonable, it must 
defer to any reasonable position of an agency.” Because the 
“reasonableness” test has a relatively low threshold—that is, that the 
agency’s position does not have to be the only acceptable construction of the 
statute—the court almost always defers to the agency when it reaches step 
two of the Chevron test.” However, there is often controversy over whether 
or not a statute is ambiguous. 

Although Chevron articulated a higher degree of deference than Saidmore, 
the two standards can and do co-exist because each applies to a different 
type of agency action.” Chevron is applied in instances in which Congress 
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expressly delegated to the agency the authority to interpret the statute, 
while Skidmore is applied in situations in which, absent such congressional 
authority, an agency simply interpreted a statute or its own existing rules 
in an effort to settle an ambiguity. 


G. Policy Interpretation Is an Interpretative Rule 


It is apparent that OCR’s 1975 regulations are administrative rules that 
have the effect of law and are binding on the courts. However, it has been 
suggested that the 1979 policy interpretation deserves a similarly high 
degree of deference because Congress explicitly delegated the task of 
prescribing Title IX standards for athletic programs to OCR, and that this 
delegation of authority covered both administrative documents.” The 
Javits Amendment is often cited in support of this argument: 


The Secretary shall prepare and publish, not later than 30 days after 
the date of enactment of this Act, proposed regulations implementing 
the provisions of Title IX of the Education Amendments of 1972 
relating to the prohibition of sex discrimination in federally assisted 
education programs which shall include with respect to intercollegiate 
athletic activities reasonable provisions considering the nature of 
particular sports.” 


The Javits Amendment, however, applies only to the 1975 regulations and 
not to the policy interpretation. The Amendment provides for the 
preparation of regulations within thirty days, making no mention of a policy 
interpretation issued some five years later. Moreover, the inclusion of the 
time reference in the amendment confined the authority delegated to the 
Department to the 1974 regulations. This lack of contemporaneousness 
reasonably undermines the persuasiveness and validity of the policy 
interpretation according to the Swift standard. 

What is more, the policy interpretation is internally inconsistent and 
therefore unpersuasive. According to OCR, three different relevant student 
pools are used to measure compliance. First, in the section of Title IX 
relating to financial assistance, a proportionality standard is indicated. 
Second, equality in athletic scholarships is measured not against men’s and 





American Oil Co. (Aramco), 111 S. Ct. 1227 (1991). Although the justices were split, the 
majority used the standards articulated in Skidmore to find the EEOC’s guidelines unpersuasive, 
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rules. 
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women’s enrollment, but against their rates of athletic participation.”* The 
focus is not on whether men and women receive benefits proportionate to 
their enrollment, but on whether they are treated equally in light of their 
different athletic interests and abilities.° When measuring the adequacy 
of an athletic program’s offerings of competitive athletic opportunities, an 
equal proportion of male and female athletes must be satisfied. That is, the 
proportion of women afforded competitive schedules among the pool of 
women participating in athletics generally must be the same as the 
proportion of male athletes provided with competitive schedules.™ So, in 
measuring financial assistance, the appropriate denominator in the 
proportionality standard is the participants in the athletic department, while 
in measuring competitive posture, that denominator changes to the 
proportion of male athletes. Finally, as has been previously discussed, the 
first prong of the equal opportunity test uses the total undergraduate 
enrollment as the numerical target to demonstrate compliance. While each 
measure of compliance utilizes a statistical comparison, OCR chose different 
measurements for equality of assistance, equality of competitiveness, and 
equality of opportunity. This internal inconsistency undermines the 
persuasiveness and the soundness of the policy interpretation. 

Because the policy interpretation is an interpretative rule which is neither 
contemporaneous nor consistent, it has little persuasive value according to 
the standard enumerated in Skidmore. Thus, courts are not bound to defer 
to the mandates of the policy interpretation when evaluating an institution’s 
compliance with Title IX, and they are free to substitute their own 
reasonable interpretations of Title IX for those proposed by OCR. 

The district court in Cohen III, however, concluded that it was bound to 
apply the three-factor analysis as though it appeared in the regulation or in 
Title IX itself, on the theory that “[a]n agency’s interpretation of its own 
regulations, while not given the force of law, is entitled to substantial 
deference.””’ However, this is true only if the interpretation “does not 
violate the Constitution or a federal statute,” and is not “plainly erroneous 
or inconsistent with the regulation.”"” As has been demonstrated, the three- 
prong test as construed by both the Cohen and Kelley courts, fails on all of 
these counts. Title IX and its implementing regulation require equal 
educational opportunities for male and female students. The three-prong 
test, however—taken as single prongs or taken as a whole—does not 
establish whether an institution provides unequal athletic opportunities to 
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men and women. In fact, the First Circuit in Cohen II conceded that each 
element of the tripartite test, “in isolation, might not achieve the goal set by 
the statute,” but did allow that “the test as a whole is reasonably constructed 
to implement the statute.” Nevertheless, because none of the three factors 
by itself tends to prove that students are discriminated against because of 
their gender, there is no reason to suppose that, taken as a whole, the test is 
probative of the discrimination prohibited by Title IX. Three measures of 
compliance, where each is inadequate, are not superior to one.”” 

Because of its inability to measure up to the standards enumerated in 
Chevron, even if one considers the policy interpretation as a legislative rule, 
the policy interpretation still would not merit such deference by the courts. 
The OCR effectively ignored the Amendment’s mandate to consider the 
“nature of particular sports” when writing the policy interpretation. The 
Javits Amendment was a compromise to a provision that would have 
exempted revenue producing sports from Title IX jurisdiction.”” It was 
designed specifically to ensure that the regulation upon which HEW had 
been working would take into account the nature of particular sports.”” 
However, the OCR, in establishing the standard of substantial 
proportionality to student body enrollment, did not take into account the 
different natures of sports that result in different team sizes.” According 
to the plaintiff's expert testimony during the Cohen III trial, due to the 
nature of particular sports, there are upwards of 100 participation 
opportunities for men that cannot be available for women.“ Different 
sports require different team sizes. The OCR evidently ignored this fact 
when creating the proportionality standard because, if men’s and women’s 
teams are different, it would be virtually impossible to adhere to statistical 
student body parity unless there were substantially more women’s teams 
than men’s teams.”” 

The fact that the proportionality standard is “manifestly contrary to the 
statute” makes it unreasonable according to the second test in Chevron. It 
has already been established that the proportionality test establishes a 
gender quota for participation in intercollegiate athletics, and that the 
statute itself strictly forbids the establishment of any type of affirmative 
action program under the guise of Title IX. The incongruence of these two 
findings leads to the conclusion that, even if it can be believed that 
Congress expressly authorized HEW to issue the 1979 policy interpretation, 
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evidence that the agency regulations are “manifestly contrary to the statute” 
negate their binding effect on courts. Therefore, because OCR did not 
consider the dictates of Congress in the Javits Amendment, and because its 
policy interpretation directly conflicted with the wording of the statute, that 
interpretation is not reasonable and is not entitled to any deference by a 
court. 


H. Conclusion 


The decisions in both Cohen and Kelley inappropriately elevated a policy 
statement of administrators above the statute enacted by Congress and 
above the regulations that carry the force and effect of law.”” As seen in 
section II, the judiciary in both cases systematically applied the tenets of the 
policy interpretation to the athletic departments of the respective 
institutions. Actually, in each case, OCR’s policy interpretation carried the 
effect of law, when in fact, even if it were not contrary to the statute itself, 
it still warranted nothing more than substantial deference. The fact that the 
policy interpretation is unreasonable, inconsistent and was not issued 
contemporaneously with Title IX illustrates that both the Cohen and Kelley 
courts mistakenly relied on OCR’s interpretative rules governing the 
enforcement of Title IX. 

Not only was the policy interpretation given an inappropriate level of 
deference, the constitutional challenges to the current regulation of Title IX 
have a new leg upon which to stand. Both the First and Seventh Circuit 
Courts based their dismissals of equal protection claims upon the language 
of Metro Broadcasting, which has since been overturned. Moreover, it is 
difficult to discern any relationship between removing the legacy of sexual 
discrimination in educational institutions and mandating substantial 
proportionality between athletic programs and undergraduate enrollment, 
much less the “substantial” relationship necessary to pass constitutional 
muster. 


CONCLUSION 


The future of Title IX appears to be as ambiguous and divisive as its past. 
Since its enactment in 1972, uncertainty and debate have followed every 
move. Title IX, a direct attempt to protect the rights of women by 
eliminating sexual discrimination in the field of education, has become 
synonymous with mandating gender equity in athletics. 

Analyzing the case law surrounding Title IX has demonstrated that 
regulation and enforcement of the statute have resulted in certain 
unintended consequences that have ignited an explosion of both political 
and social debate. Both the Cohen and Kelley decisions illustrate OCR’s 
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current enforcement policy and the courts’ overwhelming reliance on the 
policy interpretation as the yardstick for measuring Title IX compliance. 
In the wake of these decisions, OCR’s Title IX enforcement has led to 
gridlock and has caused rancorous political and social fallout. A critical 
analysis of OCR’s regulation and enforcement of Title IX demonstrates the 
vulnerability of the current means of enforcement. Not only is the policy 
interpretation on shaky legal footing, but the three-prong test it outlines can 
be attacked successfully on constitutional grounds as well. 

Beginning with the controversy over whether Title IX pertained to 
athletics, moving to the debate over a program-specific versus an institution- 
wide approach, and ending up with the current division over the 
proportionality standard, Title IX’s only consistent trait has been its 
controversy. Looking ahead, it would appear that the path of Title IX is 
filled with more bumps and turns. If we remain on the current road, paved 
with litigation and dispute, then the goal of gender equality seems a long 
and costly way off. On the other hand, if we abandon the principle of 
prohibiting sex discrimination in athletics, then thousands of women will 
be denied the enormous benefits associated with athletic participation. We 
are left hoping that answers to some of Title IX’s most complex questions 
will lead to a new and more efficient path to gender equity—a path with 
fewer unintended consequences. Perhaps another landmark decision along 
the lines of Grove City could clarify or resolve some of Title IX’s most 
contentious issues. That epiphany might have arrived in the form of a 
Supreme Court decision in Cohen v. Brown. However, the Supreme Court 
denied review, letting the First Circuit decision stand. 

The federal legislature has a potential role in the future of Title IX. First, 
Congress could specifically charge OCR with issuing a set of legislative rules 
regarding Title IX compliance—rules that would have the effect of law and 
erase any question of appropriate deference to the policy interpretation.”” 
Second, Congress could enact legislation, similar to the Civil Rights 
Restoration Act, that would shape Title IX enforcement and carry the effect 
of law. Lastly, the NCAA, the nation’s largest governing body for 
intercollegiate athletics, could step in and mandate gender equity for its 
member institutions. This last option has, in part, already begun. 

The NCAA began to undertake a serious examination of gender equity in 
athletics in 1990. Since the NCAA only began governing women’s athletics 
in the early 1980s, the process of creating an equitable status for women’s 
sports in the Association continues.” The NCAA has taken positive steps 
toward achieving gender equity in athletics and has stated every member 
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institution should reach substantial proportionality.” Furthermore, the 
NCAA has publicly stated its desire that member schools meet the 
challenges of gender equity proactively, without the prompting of litigation 
or OCR complaints.” Janet Justus, Director of Educational Resources for 
the NCAA, outlined four steps that institutions should take in order to meet 
the demands of Title IX. First, a college or university must have the support 
and direction of its leadership. This includes appointing a broad-based 
committee that is not just from the athletic department, but from other 
campus departments.”* The committee’s responsibility would be to look at 
and assess the school’s athletic program, which leads to the second step, 
performing an “honest self-assessment.””* An institution has to make sure 
that it honestly examines every area of its athletic program.”* Third, an 
institution must take a hard look at its athletic budget to make sure that 
every dollar is accounted for, while looking for areas where the budget can 
be cut or resources can be reallocated.” Finally, after taking these first 
three steps, a plan must be implemented that clearly identifies the goals and 
objectives that will bring the college or university into compliance. This 
plan should be in writing and should be referred to as the institution travels 
down the path of compliance over the following years.” 

Considering the public controversy surrounding Cohen v. Brown and the 
aforementioned steps taken by the NCAA, the future of Title IX still appears 
hazy and uncertain. Predicting the outcome of future cases or the success 
of NCAA tactics is simpiy a guessing game. The answer to one question, 
however, could provide insight into what lies ahead for the issue of gender 
equity in athletics, that is: What is the purpose of intercollegiate athletics? 

Two different models exist concerning the purpose of intercollegiate 
athletics. Under the prevailing amateur-education model, student-athletes 
participate in intercollegiate sports to to gain educational, physical, 
emotional and social benefits.“* Amateurism essentially means that a 
student-athlete receives nothing in pecuniary value for participating in 
college sports. Since, however, student-athletes receive financial assistance 
and other tangible benefits, college athletics has created, according to 
Professor Sharon Rush, a different form of amateurism: “scholarship 
amateurism.””” The educational component of amateurism is that 
participating in intercollegiate athletics can be educational. 
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There is one major flaw associated with the amateur-education model of 
intercollegiate athletics—its underlying reliance on values, particularly 
amateurism, which are anachronistic.** The principle of amateurism has 
long since been undermined by sneaker contracts and television. One 
observer noted the effect of television on intercollegiate sports: 


Before television, sport’s culture was local; now it’s professional. 
Before television, the culture was amateur, now it is professional. 
Before television, sport was about character, today, athletes ‘talk trash.’ 
Before television, sport was about learning the rules of the game of life. 
Today, money, fame, and victory stand for everything. Before 
television, coaches were teachers. Today, too many coaches believe 
the university exists to support the team.” 


Because many agree that the principle of amateurism has vanished in 
intercollegiate athletics, a new model has emerged. Under the commercial- 
education model of intercollegiate athletics, “college sports are a commercial 
enterprise subject to the same economic considerations as any other 
industry.”"* The economics of intercollegiate sports replaces the principle 
of amateurism as the “controlling force in college sports.””** The education 
model continues to embody the notion that college athletics is an integral 
part of the educational process. 

The future of Title IX depends largely upon which model of 
intercollegiate sports the athletic infrastructure—from the NCAA down to 
individual institutions—endorses. Reconciling the tenets of Title IX with 
those of the amateur-education model seems possible. Equality and fairness 
seem to be interwoven with the principle of amateurism. Mandating gender 
equity in a commercial enterprise, however, represents a much more 
difficult task. 

If the commercial model is realized, then sports like football and men’s 
basketball will continue to occupy the intercollegiate athletics spotlight. 
Sneaker contracts, commercial endorsements, and television coverage will 
supersede any notion of gender equity or fairness. In fact, men’s minor 
sports will lose out just as much as women’s teams. Just as Title IX has had 
a diminishing effect on sports like wrestling, men’s swimming and men’s 
gymnastics, the realization of the economic model will generate the same 
results. Because television and commercial endorsements display little 
demand for women’s sports and men’s minor sports, and because the 
economic model relies on the theory of supply and demand, opportunities 
will continue to diminish for female athletes and participants in men’s 
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minor sports. Only those sports that are in high demand by external, 
commercial factors will survive. Football and men’s basketball, along with 
an occasional soccer and baseball team, will swallow up all of their 
counterparts. Gender equity will be pushed aside because money will 
occupy the bottom line. 

On the other hand, if the amateur model prevails, Title IX’s future seems 
much brighter. Women’s sports and men’s minor sports will have a fighting 
chance at surviving in an environment that is not completely controlled by 
commercialism. Governing bodies will have the autonomy needed to level 
the playing field. While economics and the theory of supply and demand 
will never be totally displaced in college athletics, if the amateur model 
survives, the general benefits of athletic participation, including the lessons 
associated with hard work, commitment, and teamwork could potentially 
outweigh the tenets of commercialism. 

The NCAA has the power to dictate which of the above roads college 
sports travels. As discussed in section one, the NCAA has made significant 
efforts to retain the principle of amateurism in college sports. It approved 
a constitution with governing principles concerning sound academic 
standards, recruiting, financial aid, amateurism, and institutional control 
and responsibility.” Additionally, the NCAA has adopted the tenets of 
amateurism in which student-athletes participate in intercollegiate athletics 
to foster character and education.” Yet there are doubts as to whether big- 
business intercollegiate athletics can coexist alongside the pristine academic 
principles of higher education endorsed in the NCAA Constitution.™ As 
former director of the NCAA Walter Byers noted, “I don’t think the fabric of 
higher education as we believe in it and would like to see it function in this 
country can stand the strain of big-time intercollegiate athletics and 
maintain its integrity.” If Byers is correct, and the principles of 
amateurism and education are replaced by those of big-business and profit, 
then real gender equity in athletics is not something we are likely to see any 
time in the near future. 





292. See WELCH & LERCH, supra note 3, at 206, 216-17. 

293. Harold B. Hilborn, Student-Athletes and Judicial Inconsistency: Establishing a Duty to 
Educate As a Means of Fostering Meaningful Reform of Intercollegiate Athletics, 89 Nw. U. L. REV. 
741, 743 (1995). 

294. Id. 

295. CHU, supra note 289, at 193. 
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ON CHILDREN, AND INFORMED CONSENT OF 
PARENTS: WALKING THE TIGHTROPE 
BETWEEN ENCOURAGING VITAL 
EXPERIMENTATION AND PROTECTING 
SUBJECTS’ RIGHTS 


ROBERT J. KATERBERG 


INTRODUCTION 


In the spring of 1997, Drs. Walker and Heldermann, prominent members 
of the Psychology faculty at the University of West Scotia, decided to 
undertake a massive research study of the effects of casual drug use and 
premarital sexual activity on the cognitive functioning of 13-18 year olds.’ 
Their study, slated to involve a sample size of 4,000 drawn from a random 
cross-section of adolescents from every county in the state of West Scotia, 
would be administered at the students’ high schools. The students would 
fill out confidential sixteen-page survey booklets, which would inquire 
regarding, among other things, frequency of sexual activity and any history 
of drug use. The data would immediately be forwarded to Drs. Walker and 
Heldermann, and the students’ identities would be linked to the 
corresponding data only through a “double-blind” assigned number. In the 
four months following survey administration, teachers would systematically 
record their observations of the subjects’ academic functioning. These 
observations would be recorded confidentially under the assigned number 
for each student and would be forwarded to the researchers. Dr. 
Heldermann initially wanted to have the subjects’ parents sign informed 
consent forms, but Dr. Walker persuaded him otherwise: “It would totally 
skew the results. Many parents might withdraw their kids from the survey 
if they knew some of the questions we were asking. Also, kids might not be 
as candid in answering the survey if their parents had talked to them about 
it the night before.” 





* B.A., 1994, J.D., 1998, University of North Carolina at Chapel Hill. Mr. Katerberg has 
worked as a research assistant for the Office of the Senior University Counsel and Assistant to 
the Chancellor at UNC. The views expressed herein are solely his own. 

1. The following narrative is entirely fictional and serves merely to illustrate the general 
situation that is the subject of this Note. 
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The Walker and Heldermann subject sailed through the internal review 
process that the University of West Scotia had established for human 
subjects research. The national psychology community agreed on the vital 
need for a study of this type; while past research had repeatedly covered 
issues of drug use and sexual activity among adolescents, this was the first 
study that would explore the link between those behaviors and cognitive 
functioning. But the study had more than just academic value. The West 
Scotia State Board of Education was concerned that existing efforts to 
combat high-risk behavior among West Scotia’s high schoolers were not 
properly targeted, and seemed to be having no effect on test scores. 
Consequently, the Board hoped to use Walker and Heldermann’s findings 
in an upcoming revision of its drug policy. Because of the pressing need for 
this research, the University of West Scotia’s Institutional Review Board 
(IRB) had few doubts about the study. Board members were satisfied that 
the study assured the confidentiality of subjects and that the survey 
questions, although they probed sensitive issues, were not overly intrusive. 
The Board was only vaguely aware of federal regulations governing the 
circumstances when parental consent for research on children is not 
necessary. The Board passed the study with limited discussion in an 
expedited fashion, with only four of its eleven members present. Two of the 
four members present were colleagues of Walker and Heldermann within 
the Psychology Department; one of those two was up for tenure the next 
month and knew that Dr. Walker served on the tenure review board. 

The survey administration went just as expected, and the data began to 
accumulate. Walker and Heldermann were very pleased with the quality of 
the data, which they expected would enable great insights. However, in the 
last week of survey administration, Dr. Walker received a telephone call 
from Ms. Donovan. Donovan, who happened to be chairperson of her local 
chapter of Parents for Community Decency, was the outraged parent of 
Suzie Donovan, a thirteen year old who recently had taken the Walker and 
Heldermann survey with the rest of her eighth grade class. Suzie had come 
home crying, disturbed about questions that asked her whether she ever had 
engaged in lesbian acts, and about whether she preferred any particular 
method of contraception. Ms. Donovan said that Suzie had not been able 
to sleep, had lost her appetite, and appeared nervous and scared of the 
teacher who had administered the survey. When Dr. Walker, in his usual 
academic tone, started to mumble an apology, Ms. Donovan interrupted that 
she was consulting a lawyer to ascertain her and her daughter’s rights. 

Dr. Walker was initially concerned about this matter, but Dr. Heldermann 
assured him, “John, the IRB approved us. There’s nothing they can do! This 
is a legitimate study and the University is fully behind us.” However, three 
days later another call came in. This time the call was from a high school 
principal, who wanted to inform Walker and Heldermann that he had 
caught a teacher surreptitiously inspecting completed surveys and tracing 
responses back to individual students—breaching confidentiality. The 
principal had promptly fired the teacher for this flagrant misconduct, but 
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he felt obligated to fully disclose these developments to all of the students 
in the class and their parents. The principal wanted to let Walker and 
Heldermann know of his disclosure plans so that they could prepare for the 
likely deluge of angry phone calls. Phone calls were now the least of their 
problems. One of the students—whose past experimentation with 
marijuana had been exposed by the breach—was the son of Mike Turnbull, 
a prominent local plaintiffs’ attorney who immediately filed a class action 
lawsuit against Walker and Heldermann, the IRB, and the University of 
West Scotia seeking $1,000,000 in compensatory and punitive damages for 
breach of confidentiality, invasion of privacy, negligent infliction of mental 
distress, and § 1983 violation of civil rights. After the West Scotia Times & 
Tribune published a front page article decrying all the alleged ethical 
deficiencies in the Walker and Heldermann study, the national psychology 
community quickly withdrew the enthusiastic support it had lent before. 
The lucrative funding from various sources that Walker and Heldermann 
had enjoyed was cut off, prompting a cash flow crisis that suspended the 
study in mid-air. Relations within the University and the Psychology 
Department reflexively degenerated into a series of mean-spirited finger- 
pointing sessions. Walker and Heldermann wondered if they should retain 
independent legal counsel instead of being represented by the University’s 
lawyers. 

Fortunately, the author is not aware of any case where this hypothetical 
scenario has played out. Nevertheless, the very real possibility of such a 
turn of events should be reason enough for attorneys representing 
universities and other research institutions to remain ever vigilant of the 
fundamental legal principles governing informed consent and research on 
children. These principles are comprised of a blend of conventional state 
law tort rules and a highly intricate set of federal regulations promulgated 
by the Department of Health and Human Services (HHS). 

Researchers who perform innovative experimentation on children must 
balance the crucial need for data against their subjects’ basic rights of self- 
determination. Even the best-intentioned researchers might, in unbridled 
enthusiasm for a project, overlook remote contingencies that could result in 
harm to their subjects.’ Therefore, at all major research universities, there 
exist IRBs which systematically and objectively review research projects 
involving human subjects in order to ensure that such projects comport with 
basic notions of subjects’ rights. 

The dilemma that IRBs face in addressing studies such as Walker and 
Heldermann’s is by no means one-sided. If they err on the side of 
permissiveness, of course, they risk liability to children who suffer adverse 





2. See Richard S. Saver, Critical Care Research and Informed Consent, 75 N.C. L. REV. 205, 
219 (1996) (“A fundamental purpose of the informed consent requirement is to guard against 
the dangers of a researcher’s misguided expectations and overreaching paternalism.”); id. at 226 
(“[T]he investigator, however well-intentioned her reasons, has motivations that may differ from 
and may even be contrary to the patient’s.”). 
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effects from the research. However, on the other side looms the possibility 
of procedural due process and First Amendment “academic freedom” claims 
by aggrieved researchers who feel that their projects have been passed over 
unfairly.* Some IRBs, taking an overly simplistic view of the regulations, 
might overlook key exemptions therein and deny approval for any 
experiments deemed as much as questionable. Because of the possibility of 
liability from both sides, IRBs face a Hobson’s choice that necessitates a 
surgically precise understanding of the applicable regulations. 

These regulations, found at 45 C.F.R. pt. 46 applying to al] human 
subjects research, and more specifically therein at 45 C.F.R. § 46.401 
applying to research on children, have been carefully crafted to balance the 
need for meaningful informed consent against the social benefits accruing 
from cutting-edge research. While establishing a general rule that parental 
consent is required for research on children, the HHS regulations provide 
several important exemptions for exigent cases. Some of these exemptions 
apply generally to all human subjects research, while others apply 
specifically to research involving children. Likewise, some of the 
exemptions are framed as general withdrawals of certain types of research 
from the scope of the overall policy, while others merely waive the consent 
requirement but otherwise maintain the applicability of the rest of the 
policy. This Note begins by explaining the structure and terminology of the 
HHS regulations. It proceeds to describe and to speculate what type of facts 


would fit each of the exemptions. Next, it discusses the backdrop of 
possible investigator, IRB, and university liability against which the 
regulations and exemptions should be viewed. The Note concludes that 
until reported cases arise to clarify these issues, IRBs can best protect 
themselves by taking a circumspect view of the issues involved and 
meticulously documenting their decisions. 


I. 45(C.F.R. PART 46 — THE BASIC FRAMEWORK 


Institutions that conduct federally funded human subjects research are 
required to establish IRBs to ensure that ethical guidelines are met with 
regard to human subjects.* The foundation of these ethical guidelines is the 
concept of informed consent: “Every human being of adult years and sound 





3. An IRB’s denial of approval might well be linked to departmental politics, tenure issues, 
and other adverse personnel action. See, e.g., Halikas v. University of Minn., 856 F. Supp. 1331, 
1332-33 (D. Minn. 1994) (“[T]he IRB requested that Dr. Halikas shift his research load to another 
medical researcher . . . suspend{ing] all of Dr. Halikas’s human subjects research.”); id. at 1335 
(noting that the researcher-plaintiff sought to rely on the University of Minnesota’s tenure code 
and its hospital bylaws as establishing certain due process rights). 

4. See 45 C.F.R. §§ 46.103-109 (1997); Saver, supra note 2, at 215 (“The . . . HHS 
regulations have broad application .... Research subject to the regulations needs to be 
submitted to [IRBs] for approval, which must ensure that clinical studies adhere to the informed 
consent requirements.”). 
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mind has a right to determine what shall be done with his own body... .”* 
Department of Health and Human Services regulations at 45 C.F.R. pt. 46 
govern the establishment and operation of IRBs,° and the Office for 
Protection from Research Risks (OPRR) is the office within HHS responsible 
for administering them.’ Although the regulations apply directly only to 
federally funded research, institutions receiving federal funds are required 
to provide OPRR with “[a] statement of principles governing the institution 
in the discharge of its responsibilities for protecting the rights and welfare 
of human subjects of research conducted at or sponsored by the institution, 
regardless of whether the research is subject to federal regulation.”® To 
comply with this provision, and for the sake of uniformity, most universities 
have decided to simply hold all research to the standards set forth in the 
HHS regulations.’ In a nutshell, the HHS regulations require that research 
involving human subjects be reviewed and approved by an IRB, to ensure 
that risks are minimized,”® subjects are selected equitably,” safety and 





5. Schloendorff v. Society of New York Hosp., 105 N.E. 92, 93 (N.Y. 1914) (Cardozo, J.). 
For a thorough discussion of informed consent law, see ARNOLD J. ROSOFF, INFORMED CONSENT 
(1981). 

6. In 1974, Congress enacted the National Research Act, Pub. L. No. 93-348, 88 Stat. 342 
(codified as amended at 42 U.S.C. §§ 201 to 300aaa-13 (1994)) which created, among other 
things, the National Commission for the Protection of Human Subjects of Biomedical and 
Behavioral Research. The Commission issued the famous Belmont Report, a set of universal 
ethical principles to govern human subjects research. See NATIONAL COMMISSION FOR THE 
PROTECTION OF HUMAN SUBJECTS OF BIOMEDICAL AND BEHAVIORAL RESEARCH, THE BELMONT 
REPORT: ETHICAL PRINCIPLES AND GUIDELINES FOR THE PROTECITON OF HUMAN SUBJECTS OF 
RESEARCH (1978). HHS relied in large part on the Belmont Report when drafting the regulations 
that became 45 C.F.R. pt. 46. See Saver, supra note 2, at 215. 

7. See 45 C.F.R. §§ 46.103-109 (1997). 

8. Id. § 46.103(b)(1). 

9. One commentator points out: 

Many biomedical research institutions and academic medical centers file general 

assurances with OPRR, and thus require IRB review of all research done on their 

premises, even if not federally funded. In addition, most . . . other research funding 
agencies require compliance with federal standards for any research . . . because of 
governing ethical policies, as well as the desire to limit potential liability. 
Saver, supra note 2, at 216; see also, e.g., UNC OFFICE OF RESEARCH SERVICES, MULTIPLE PROJECT 
ASSURANCE OF COMPLIANCE WITH DHHS REGULATIONS FOR PROTECTION OF HUMAN RESEARCH 
SUBJECTS 1 (1995) (“This institution is guided by the ethical principles regarding all research 
involving humans as subjects, as set forth in the . . . Belmont report, regardless of whether the 
research is subject to Federal regulation or with whom conducted or source of support.”). As 
of 1984, over 90% of institutions with Multiple Project Assurances subjected all research to IRB 
review regardless of funding source. Philippe V. Cardon, The IRB Review Process: Applicability, 
Exemption, Expedited Review, in NIH READINGS ON THE PROTECTION OF HUMAN SUBJECTS IN 
BEHAVIORAL AND SOCIAL SCIENCE RESEARCH 24 (Joan E. Seiber ed., 1984). See also Mary K. Ryan, 
The Scope of IRB Review, in HUMAN SUBJECTS RESEARCH 68 (Robert Greenwald ed., 1982) 
(discussing the disadvantages of the “double standard” which would result from subjecting only 
HHS-funded research to the regulations). 
10. See 45 C.F.R. §§ 46.111(a)(1), (2). 
11. See id. § 46.111(a)(3). 
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privacy are protected,” and most importantly, informed consent is obtained 
from subjects (or their legal representatives)'* and documented.“ The 
regulations establishing IRB procedures and ethical standards are set forth 
in Subpart A” of 45 C.F.R. pt. 46. 

The HHS regulations also contain a special subpart, Subpart D, beginning 
at § 46.401, applicable to research involving children subjects. Depending 
on its risk and potential benefit, a research protocol involving children 
subjects is classified in one of four categories, each of which triggers a 
different corresponding standard of review by the IRB.” These categories 
basically establish a sliding scale for the evaluation of research.” Basically, 
the more risky the research, and the less immediate the prospect of benefit 





12. See id. § 46.111(a)(6), (7). 

13. See id. § 46.111(a)(4). 

14. See id. § 46.111(a)(5). 

15. See id. §§ 46.101-124. 

16. Fora good summary, see generally Angela R. Holder, Constraints on Experimentation: 
Protecting Children to Death, 6 YALE L. & POL’Y REV. 137, 143-147 (1988). 

17. The first category includes research in which “no greater than minimal risk to children 
is presented.” 45 C.F.R. § 46.404 (1997). In that case, the only requirement for IRB approval 
is that the informed consent of both parent and child is solicited in accordance with § 46.408. 
See id. § 46.404. Second, if the risk is “more than minimal,” but “holds out the prospect of 
direct benefit” for the child or “is likely to contribute to the subject’s well-being,” the IRB may 
approve the research under the HHS regulations provided that it makes certain findings. Id. § 
46.405. These findings are: the risk must be justified by the anticipated benefit, see id. § 
46.405(a); the risk-benefit ratio must be at least as favorable as in alternative procedures, see id. 
§ 46.405(b); and adequate provision must be made for soliciting informed consent from both 
child and parent, see id. § 46.405(c). 

Third, if the risk is “more than minimal,” but the research “does not hold out the prospect 
of direct benefit for the individual subject,” the IRB may approve only if three conditions are 
satisfied. See id. § 46.406. These conditions are: the risk must be only a “minor increase over 
minimal,” see id. § 46.406(a); the research must “[present] experiences to subjects that are 
reasonably commensurate with .. . [their] medical, dental, psychological, social, or educational 
situations,” see id. § 46.406(b); the procedures must be “likely to yield generalizable knowledge 

. . of vital importance” that will help others who suffer from the same condition as the subject; 
see id. § 46.406(c); and provisions must be made for obtaining informed consent of parent and 
child in accordance with § 46.408, see id. § 46.406(d). 

The fourth category, which could be described as a “catch-all,” applies to any research that 
does not fit into the the first three categories—usually dangerous and risky research. See id. § 
46.407. The IRB can approve such research only in the most limited of circumstances. It must 
find that the research “provides a reasonable opportunity to further the understanding, 
prevention, or alleviation of a serious problem affecting the health or welfare of children.” Id. 
§ 46.407(a). Moreover, § 46.407 requires a determination by the Secretary of HHS either that 
the research actually does fit one of the other three categories (i.e., that the IRB was mistaken 
in its initial determination), see id. § 46.407(b)(1), or that the research (1) meets the “further the 
understanding” condition expressed in § 46.407(a), see id. § 46.407(b)(2)(i); (2) the research will 
be conducted in accordance with “sound ethical principles,” see id. § 46.407(b)(2)(ii); and (3) 
the research satisfies the informed consent standards of § 46.408, see id. § 46.407(b)(2)(iii). 

Again, the determination of which category a given study falls into is relevant merely to the 
question of whether the study can be approved at all. All four categories expressly preserve § 
46.408’s informed consent requirements, which normally include parental permission, see id. 
§ 46.408(b). See id. §§ 46.404, 405(c), 406(d), 407(b)(2)(iii). 
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to the child subject, the less discretion the IRB has to approve the research.” 
Where the study fits on this sliding risk-benefit scale only pertains to 
whether it is approved in the first instance; the question of whether parental 
consent is required is a separate determination. 

To avoid the confusion associated with using the term “informed 
consent” to mean two things, Subpart D adopts a new terminology: the 
child’s own informed consent is called “assent,””® and the parent’s informed 
consent is called “permission.”” The general rule is that a child’s assent, by 
itself, is not sufficient because children do not have the legal capacity to 
give informed consent for their own participation in research.” Therefore 
permission of one or both parents, depending on the situation, must be 
obtained.” 

However, the purposes of certain types of research on minors would be 
undermined completely by requiring parental consent in this way.” In other 
situations, where the research is innocuous and poses no real risk, it may be 
impractical and burdensome to require parental consent. Social scientists 





18. The exact nature of these categories and the standards of review are beyond the scope 
of this memo, which focuses on when parental permission can be properly waived. 

19. See 45 C.F.R. § 46.402(b). 

20. See id. § 46.402(c). See generally Holder, supra note 16, at 145 (commending the 
regulations’ demarcation between “assent” and “permission”). 

21. This general rule about the age necessary for effective informed consent is drawn from 
other areas of law. See, e.g., Bonner v. Moran, 126 F.2d 121 (D.C. Cir. 1941) (holding that 15- 
year-old boy could not effectively consent to medical operation without parental permission). 
See generally W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 18, at 115 
(5th ed. 1984) (“When a person is incapable of giving consent, his consent is ineffective to avoid 
liability. On the other hand, it is often possible to obtain the consent of someone legally 
authorized to act in his behalf. Parents, as natural and legal guardians of children, have the 
legal capacity to make many decisions in behalf of children who are incapable of doing so.”). 

22. If the research involves minimal risk, or if it is likely to directly benefit the subject, the 
permission of one parent is sufficient. See 45 C.F.R. §§ 46.404-405. Otherwise, the permission 
of both parents must be obtained. See id. §§ 46.406-407. For discussion of the four categories 
of research on children subjects, see supra note 17. 

23. For example, if researchers could only survey minors about drug use if their parents 
gave permission, their data might be skewed because the sample would overrepresent teenagers 
who have good relationships with their parents. Cf. ANGELA R. HOLDER, LEGAL ISSUES IN 
PEDIATRICS AND ADOLESCENT MEDICINE 158-59 (1985) (discussing a study in which “[t]he 
researcher felt that many of the patients who were sexually active had not discussed it with 
their parents that only those who had would participate if their parents were asked for 
permission; this sort of skewing of the sample would make the results invalid.”). 

24. Many parents simply would not take the time to fill out consent forms, even if they did 
not object to the research. In November, 1995, Felice Levine, executive officer of the American 
Sociological Association, testified before the Senate Committee on Governmental Affairs: 

H.R. 1271 [a bill stiffening parental consent requirements] will especially harm our 
ability to know how to help minors who engage in high risk behaviors like smoking, 
drug abuse, and violence. Given that research has shown that children whose 
parents do not return parental consent forms are at a higher risk for health and social 
problems... ultimately, it will hurt the children whose pediatricians may not know 
of the emergence of a new drug of abuse, the children whose community policemen 
may not know how to spot the kids most at risk for gang membership, and the 
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have expressed concern about the chilling effect of this web of regulations 
on much-needed public health research involving adolescents.” 

Consequently, the HHS regulations provide certain exemptions to the 
general rule that parental consent is required. Some of these exemptions do 
not specifically refer to children or parental consent, but rather apply to all 
research involving human subjects and waive the informed consent 
requirement in general—which has the effect of waiving parental consent. 
Others are located within Subpart D and apply specifically to the parental 
consent problem. Unfortunately, the HHS regulations give IRBs little 
guidance on how broadly to interpret any of these exemptions. While no 
cases have tested these exceptions, they have been the subject of significant 
commentary by experts in the field. The next section of this Note discusses 
the exemptions, the policy reasons behind them, and the various 
interpretations of them. 


II. EXEMPTIONS AND WAIVERS: WHEN IS PARENTAL PERMISSION NOT 
NECESSARY? 


A. § 46.101(b) Exemptions from IRB Review 


First, there are certain general exemptions from the entire HHS policy 
that apply to all research involving human subjects, regardless of whether 
the subjects are adults or children. 45 C.F.R. § 46.101(b) (1997) exempts 
certain types of research from the HHS policy entirely. HHS said that 
“[t]hese amendments [which became § 46.101] substantially reduce the 
scope of the existing HHS regulatory coverage by exempting broad 
categories of research which normally present little or no risk of harm to 
subjects.”*° Consequently, certain types of research need not comply with 
the consent provisions found elsewhere in the policy. Except for one, all of 
these exemptions are equally valid when applied to research involving 
children.” First, § 46.101(b)(1) provides that research conducted in 





children whose parents will not know how to spot the kids most at risk for gang 
membership, and the children whose parents will now know how early to discuss 
problem drinking with them. 
Testimony of Felice Levine on the Family Privacy Protection Act of 1995 (before Senate 
Committee on Governmental Affairs, November 9, 1995) (last visited June 27, 1996). 
<http://www.apa.org/ppo/testimon.html> 

25. See generally Holder, supra note 16, at 156 (“[Ijronically, the overcaution prevalent in 
research institutions today hurts children’s interests more than it protects them.”). 

26. 46 Fed. Reg. 8366 (1981). 

27. See 45 C.F.R. § 46.401(b) (“Exemptions at § 46.101(b)(1) and (b)(3) through (b)(6) are 
applicable to this subpart [Subpart D, involving children]. . . .”). The one exception—the 
exemption that does not apply to research involving children—is for “research involving survey 
or interview procedures,” and for certain types of public behavior observation. See id. § 
46.401(b). Thus, while these types of research would be exempt if the subjects were adults, 
they still must meet the strictures of 45 C.F.R. pt. 46 if the subjects ere children. See id. 
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established educational settings is exempt.” Second, § 46.101(b)(2) 
provides that research involving the use of educational tests, survey 
procedures, interview procedures, or observation of public behavior is 
exempt unless information obtained could be linked to the subjects and 
place them at risk of injury.” However, within (b)(2), only the exemption 
for educational tests is valid for research involving children.* In other 
words, even if a study meets one of the other criteria justifying a § 
46.101(b)(2) exemption (survey procedures, interview procedures, or 
observation of public behavior), it nonetheless remains subject to the HHS 
policy if the subjects are children.** Third, some forms of research where 
the subjects are public officials are exempt. This exemption is designed 
for research on politicians and obviously would not be relevant to research 
involving children. Fourth, § 46.101(b)(4) provides that research involving 
the collection or study of existing data is exempt as long as the subjects 
cannot be identified.” Fifth, § 46.101(b)(5) provides that some forms of 
research involving public benefit or service programs are exempt.” Sixth, 
§ 46.101(b)(6) provides that consumer surveys involving food tasting are 
exempt as long as the food is safe under federal regula-tions.” 

Aside from the exemption for research in educational settings, most of 
these exemptions are designed for fairly narrow classes of research and 
would not be applicable to research involving children.** The most 
important thing about the § 46.101(b) exemptions is that the standard 


exemptions for survey procedures, interview procedures, and observation 





28. See id. § 46.101(b)(1). Two examples are given: (1) research on education instructional 
strategies, and (2) research on the effectiveness of classroom techniques. 

29. 45 C.F.R. § 46.101(b)(2) (i) (1997). Subjects are considered at risk of injury if the 
information would place them “at risk of criminal or civil liability or be damaging to the 
subjects’ financial standing, employability, or reputation.” This proviso reflects the same 
concerns expressed in Merriken v. Cressman, 364 F. Supp. 913 (E.D. Pa. 1973), about 
confidentiality of potentially damaging data. In Merriken, purportedly confidential survey 
results about students’ drug use were distributed to numerous outsiders. See id. at 916. The 
court also worried about the power of law enforcement officials to subpoena the survey results. 
See id. 

30. 45 C.F.R. § 46.401(b) provides that “the exemption at § 46.101(b)(2) for research 
involving survey or interview procedures or observations of public behavior does not apply to 
research covered by this subpart, except for research involving observation of public behavior 
when the investigator(s) do not participate in the activities being observed.” Id. 

. See id. 

. See id. § 46.101(b)(3). 

. See id. § 46.101(b)(4). 

. See id. § 46.101(b)(5). 

. See id. § 46.101(b)(6). 

The § 46.101(b)(3) exemption for research on public officials is irrelevant, as is the § 

46. 101(b)(5) exemption for public service programs. The § 46.101(b)(6) exemption, applicable 
to food tastings, does not involve the kind of medical or social science research that is the 
subject of this Note. 
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of public behavior” do not apply to research involving children.** HHS 
commented on the rationale for ensuring that such research was subject to 
the full requirements of 45 C.F.R. pt. 46: “[C]hildren being surveyed or 
interviewed . .. may not be capable of recognizing that their responses to 
questions on sensitive issues could be potentially damaging to themselves 
or others. Therefore, it is appropriate that the IRB at least review such 
research to determine whether the rights and welfare of children are 
adequately protected and when the requirements of permission or assent 
can be waived [under other provisions].”*° 

However, if research involving children subjects does qualify for one of 
the applicable § 46.101(b) exemptions, it need not undergo IRB review at all, 
and therefore parental permission is not required. In a practical sense, 
however, the research really does not evade IRB review totally, because the 
IRB usually determines whether the exemption applies in the first place.” 
At most universities, the researcher is required by internal policy to submit 
her study to the IRB for this determination even if she personally believes 
that one of the exemptions fits.” 


B. § 46.116(d) Waiver of Informed Consent for Minimal Risk Research 


Section 46.116 of the HHS policy establishes the general requirement of 
informed consent that applies to research on al] human subjects. However, 
there are two clauses within § 46.116 defining circumstances in which 


informed consent can be waived—once again, without regard to whether the 
subjects are adults or children. Language in Subpart D (which applies to 
children) expressly clarifies that these waivers are applicable to research 





37. These exemptions are found at 45 C.F.R. § 46.101(b)(2). 

38. See 45 C.F.R. § 46.401(b). 

39. 48 Fed. Reg. 9815 (1983); cf. Merriken v. Cressman, 364 F. Supp. 913, 916 (E.D. Pa. 
1973) (pointing out that children participating in drug use study could potentially be at risk if 
researchers’ records were subpoenaed by an “enterprising district attorney”). 

40. See, e.g., University of Pittsburgh Medical Center, Institutional Review Board (last 
visited Feb. 21, 1997) <http://www.upmc.edu/news/irbbg.htm> (“The University of Pittsburgh 
Biomedical IRB processes approximately 1,200 human subject research study requests per year, 
including . . . requests for expedited review or exempt category determinations.”) (emphasis 
added). 

41. See, e.g., id.; University of Illinois at Urbana-Champaign Institutional Review Board, 
Handbook for Investigators pt. III(B) (last visited Feb. 21, 1997) <http://www.grad.uiuc.edu/IRB/ 
handbook/sec3.html#B> (“Your research may be exempted from full review .... You must 
consult with either the Executive Secretary of the IRB . . . or the authorized departmental review 
officer to determine if the project satisfies the exemption criteria. The IRB maintains a database 
of all exempt human subjects projects conducted by UIUC researchers.”); Indiana University 
South Bend Office of Research and Graduate Studies, [USB Institutional Review Board For the 
Protection of Human Subjects (last visited Feb. 21, 1997) <http://www.iusb.edu/~rags/ 
irbreview.html> (Under IU policy, all research involving human subjects must be reviewed and 
approved prior to commencement of the research, including research that falls into the federal 
‘exempt’ category.). 
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involving children.” The first waiver involves the study of public benefit 
programs by government officials and is of limited relevance here.** The 
second and more important waiver in § 46.116 provides: 


An IRB may approve a consent procedure which does not include, or 
which alters, some or all of the elements of informed consent set forth 
in this section, or waive the requirements to obtain informed consent 
provided the IRB finds and documents that: (1) The research involves 
no more than minimal risk to the subjects; (2) The waiver or alteration 
will not adversely affect the rights and welfare of the subjects; (3) The 
research could not practicably be carried out without the waiver or 
alteration; and (4) Whenever appropriate, the subjects will be provid- 
ed with additional pertinent information after participation.“ 


This waiver was prompted by the concern that a rigid and absolute require- 
ment for informed consent might be unduly burdensome on some relatively 
innocuous forms of research.“ For example, obtaining informed consent for 
a quick survey on political attitudes might be counterproductive because the 
length of the consent form would deter potential respondents from taking 
the survey. Thus, the survey results would disproportionately convey the 
views of those who cared enough about the topic to fill out the consent 
form. The distinctive feature about the § 46.116(d) waiver is that the 
research must be minimal risk.” 


“Minimal risk” is defined as meaning “that the probability and magnitude 
of harm or discomfort anticipated in the research are not greater in and of 
themselves than those ordinarily encountered in daily life or during the 
performance of routine physical or psychological examinations or tests.”*’ 
This definition, combined with the other three elements, provides flexibility 
for IRBs to “weigh, among other things, the nature and degree of risk to 





42. 45 C.F.R. § 46.408(b), in Subpart D, provides that parental permission must be solicited 
“in accordance with and to the extent that consent is required by § 46.116 of Subpart A.” 45 
C.F.R. § 46.408(b) (emphasis added). In addition, 45 C.F.R. § 46.408(c), which contains its own 
independent waiver of parental permission, notes that this waiver is “[iJn addition to the 
provisions for waiver contained in § 46.116 of Subpart A.” Id. § 46.408(c). 

43. See id. § 46.116(c). 

44. 45 C.F.R. § 46.116(d). 

45. See Philippe V. Cardon, HHS Regulations on Informed Consent and Their Impact on 
Social and Behavioral Research, in NIH READINGS ON THE PROTECTION OF HUMAN SUBJECTS IN 
BEHAVIORAL AND SOCIAL SCIENCE RESEARCH 30 (Joan E. Seiber ed., 1984). 

46. See 45 C.F.R. § 46.116(d)(1). With regard to children, whether the proposed research 
is minimal risk is relevant not only to whether informed consent can be waived, but also to 
whether it can be approved at all. See 45 C.F.R. §§ 46.404-407. For example, research 
involving greater than minimal risk but possible direct benefit to children can be approved only 
if (1) the risk is justified by anticipated benefit to the children, and (2) the relation of the 
anticipated benefit to the risk is at least as favorable to the children as that presented by 
alternative approaches. See id. § 46.405. 

47. Id. § 46.102(i). 
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subjects, potential significance of the knowledge to be gained, whether the 
research could reasonably be carried out otherwise, special issues of 
vulnerability for certain population groups, and the adequacy of protections 
for subjects’ welfare.” At least one writer has commented that the 
definition of “minimal risk” is ambiguous about whether risk is to be 
assessed in comparison to the risks encountered in daily life by the average 
person, or by the actual subjects participating in the research.” A related 
issue is whether the fact that a subject regularly engages in high-risk 
behaviors in daily life would broaden the definition of “minimal risks,” 
enabling seemingly risky studies to fall under the § 46.116(d) exemption.” 
IRBs should take note that “[t]he assessment of risk to children is different 
from judgments regarding risk in adults ... [w]hen assessing risk as it 
uniquely affects children . . . the primary issues are psychological, and the 
psychological issues vary both with the progress of development and with 
environmental circumstance.”** In other words, children might be 


vulnerable to certain risks that most adults normally would never think of. 

It is important to note that the § 46.116(d) waiver is a waiver of informed 
consent generally. Since it is in Subpart A and deals with all research (not 
just research involving children), it does not distinguish between parental 
permission and child assent. Thus, research meeting the four conditions 
stated above is acceptable under the regulations even if it solicits neither the 





48. Michele W. Applegate, Flexibility for Behavioral and Social Science Research in Revised 
HHS Human Subjects Regulations, in NIH READINGS ON THE PROTECTION OF HUMAN SUBJECTS IN 
BEHAVIORAL AND SOCIAL SCIENCE RESEARCH 173 (Joan E. Seiber ed., 1984). 

49. See Roger W. Reinsch, Potential Legal Liability of IRBs—A Legal Perspective, in NIH 
READINGS ON THE PROTECTION OF HUMAN SUBJECTS IN BEHAVIORAL AND SOCIAL SCIENCE RESEARCH 
124-25 (Joan E. Seiber ed., 1984). If a population being researched might be especially 
susceptible to certain types of risks, the subjective standard would probably make it harder for 
IRB’s to waive informed consent under § 46.116(d), because of the “thin skull” rule of tort law. 
Cf. KEETON ET AL., supra note 21, § 12, at 62-63 (pointing out that especially vulnerable plaintiffs 
have recovered in tort actions even when the defendant’s conduct would not have been 
outrageous in the eyes of the average person). On the other hand, one writer argued that “a 
patient with a life-threatening illness such as AIDS, for which no standard therapy is recognized 
as ultimately effective, faces no more than ‘minimal risk’ in receiving an experimental therapy 
because the conventional treatment itself carries certain risk and only limited benefit.” See 
Saver, supra note 2, at 218. See infra note 136 and accompanying text. 

50. Most IRB’s would probably reject this literal view of the language of § 46.102(i), because 
it would lead to a ridiculously broad “informed consent implied by participation in daily 
activities” theory. See Leonard H. Glantz, The Law of Human Experimentation With Children, 
in CHILDREN AS RESEARCH SUBJECTS: SCIENCE, ETHICS, AND LAW 125 (Michael A. Grodin & 
Leonard H. Glantz eds., 1994) (“Even if riding a bicycle in heavy traffic meets the technical 
definition of minimal risk [because children do it every day], an IRB’s common sense approach 
to this term would make it unlikely to approve such an activity as part of research.”). 

51. Esther H. Wender, Assessment of Risk to Children, in CHILDREN AS RESEARCH SUBJECTS: 
SCIENCE, ETHICS, AND LAW 181 (Michael A. Grodin & Leonard H. Glantz eds., 1994); cf. John M. 
Conley, Should Researchers Police Research?: Strength in Diversity, ENDEAVORS, Nov. (1994), 
at 4 (published by Office of Research Services at the University of North Carolina at Chapel Hill) 
(pointing out that serious risks to subjects may not be immediately foreseeable to a researcher 
who is too close to the project). 








1998] WALKING THE TIGHTROPE 
child’s assent nor the parent’s permission. 


C. 45 C.F.R. § 46.117(c) Waiver of Documentation of Informed Consent 


Section 46.117 establishes the general rule that informed consent must 
be documented by the use of a written consent form.** However, § 46.117(c) 
provides that an IRB may in certain circumstances, while still requiring 
informed consent itself, waive the necessity of the signed consent form.” 
The requirement of a signed consent form may be waived in either of two 
circumstances. First, if the consent document would be the only record 
linking the subject and the research, and the principal risk would be from 
a breach of confidentiality, the researcher can give the subject the choice of 
whether she wants informed consent to be documented or not.** Second, if 
the research (1) presents no more than minimal risk of harm, and (2) 
involves no procedures for which written consent is normally required 
outside the research context, the IRB may allow the researcher to proceed 
without documenting informed consent.” 

It is important to note that if the 45 C.F.R. § 46.117(c) waiver is used, the 
researcher is still required to obtain the subject’s informed consent (and 
parental permission, if applicable). The only difference is that it does not 
have to be recorded in writing.” This waiver could reduce the 
administrative burden associated with certain types of research. However, 
one would suspect that a liability-conscious researcher would be reluctant 


to take advantage of the § 46.117(c) waiver, because documentation showing 
that the subject gave informed consent would constitute positive evidence 
in favor of the researcher in any subsequent litigation.** It must be 
remembered that if the § 46.117(c) waiver fits, the researcher still must 
obtain informed consent—all he is relieved of is the need to obtain 
documentation. 





52. See 45 C.F.R. § 46.117(a); see also id. § 46.117(b) (describing the contents required of 
such a form). 

53. This waiver applies to research involving children because § 46.408(d) provides that 
“[p]ermission by parents or guardians shall be documented in accordance with and [only] to the 
extent required by § 46.117 of Subpart A.” 45 C.F.R. § 46.408(d) (emphasis added). 

54. Id. § 46.117(c)(1). 

55. Id. § 46.117(c)(2). However, in such cases, the regulations authorize the IRB to “require 
the investigator to provide subjects with a written statement regarding the research.” Id. 

56. See id. § 46.116. 

57. See id. § 46.116(c). 

58. See ROSOFF, supra note 5, at 281 (“[MJany cases have shown that an oral or implied 
consent may be difficult to prove in court. Thus, the main purpose served by a written consent 
is that it provides the most direct, effective proof of a valid consent.”). 
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D. Noncoverage by Subpart D 


Subpart D® of 45 C.F.R. pt. 46 is the section that deals with the unique 
issues implicated by research on children subjects. Subpart D, which 
establishes heightened informed consent requirements for research 
involving children, applies “to all research involving children as 
subjects... .” © Section 46.402(a) defines “children” as “persons who have 
not attained the legal age for consent to treatments or procedures involved 
in the research, under the applicable law of the jurisdiction in which the 
research will be conducted.” Thus, whether Subpart D is applicable at all 
appears to depend on substantive state law.” If Subpart D is not applicable, 
the subject would be treated as an adult for purposes of 45 C.F.R. pt. 46, and 
would be freely able to give his own effective consent. 

Many states have legislatively or judicially adopted a “mature minor rule” 
allowing minors to give effective consent in certain, or all situations.” One 
expert said: 


The term “children” is defined by the regulations as “persons who 
have not attained the legal age for consent to treatments or procedures 
involved in the research, under the applicable law of the jurisdiction 
in which the research will be conducted.” Thus if a state has a statute 
that permits 15-year-olds to consent to a treatment that is part of a 
research protocol, 15-year-olds would not be “children” under these 


regulations, and therefore would only be protected under the general 
research rules [in Subpart A].™ 


Another writer recommended that 


The IRB should, I believe, interpret this definition to mean that those 
who have attained the legal age for consent to treatments or procedures 
should also be recognized as having the authority to consent to those 
other procedures—for example, blood tests, questionnaires—that may 





59. 45 C.F.R. §§ 46.401-409. Subpart D’s heading is “Additional Protections for Children 
Involved as Subjects in Research.” 

60. Id. § 46.401(a). The regulation further provides that the subpart applies only to 
research “conducted or supported by the Department of Health and Human Services.” Id. 
However, as previously noted, most institutions have voluntarily adopted the regulations as a 
uniform policy governing al] human subjects research. See supra note 9. 

61. 45 C.F.R. § 46.402(a). 

62. See id. 

63. See, e.g., Younts v. Saint Francis Hospital, 469 P.2d 330 (Kan. 1970) (holding that 17- 
year-old could consent, without parental permission, to skin transplant for damaged finger); 
Lacey v. Laird, 139 N.E.2d 25 (Ohio 1956) (holding that 18-year-old could consent, without 
parental permission, to nose job); N.H. REV. STAT. ANN. § 318-B, 12(a) (1995) (legislation 
establishing “mature minor rule”). 

64. Glantz, supra note 50, at 123. 
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be used to identify factors related to the incidence or treatment of 
those conditions.” 


Although it did not specifically mention 45 C.F.R. pt. 46, one federal 
court mentioned in passing that a Louisiana statute authorizing minors to 
consent to treatment would automatically extend to research: “Note... that 
Louisiana minors can give their consent to treatment, including presumably, 
experimental methods thereof, under La. Rev. Stat. Ann. § 40:1095 (West 
1977).”* 

However, this interpretation of the coverage of Subpart D is not 
universally shared. The strongest dissent comes from Robert Veatch, who 
argues that “[t]here is a crucial difference in justification in the cases of 
treatment of teenagers and research involving teenagers.”” Veatch claims 
that the rationale behind laws permitting minors to consent to treatment is 
that parents would normally waive their right to give permission when it 
would be in their child’s best interests. The “implied waiver” does not 
extend to research which serves ulterior purposes and is not in the child’s 
best interests. Veatch’s opinion, however, is in the minority and seems 
contrary to the plain language of § 46.402(a), which seems unequivocally to 
equate the age for research consent with the age for treatment consent.™ 

In most states, the presumptive age of majority is eighteen, under which 
age children cannot give legally effective informed consent to any 
treatments or procedures.” However, most states also have exceptions 
allowing minors to unilaterally consent in certain circumstances.” These 
exceptions generally fall into three categories. The first, and easiest to 
apply, is for emancipated minors.” Second, some states have “mature 





65. Robert J. Levine, Research Involving Children: An Interpretation of the New Regulations, 
IRB, July-Aug. 1983, at 1, 2. 

66. Margaret S. v. Edwards, 488 F. Supp. 181, 220 n.122 (E.D. La. 1980). 

67. Robert M. Veatch, Commentary: Beyond Consent to Treatment, IRB, Feb. 1981 at 7. 

68. See 45 C.F.R. § 46.402(a). 

69. See generally JAMES M. MORRISSEY ET AL., CONSENT AND CONFIDENTIALITY IN THE HEALTH 
CARE OF CHILDREN AND ADOLESCENTS 149-250 (1986) (surveying the law of all 50 states on the 
effective minimum age for informed consent); see, e.g., ALA. CODE § 22-8-4 (1990); Ky. REV. 
STAT. ANN. § 2.015 (Banks-Baldwin 1997); MASS. ANN. LAWS ch. 231, § 85P (Law. Co-op 1986); 
Mo. ANN. STAT. § 431.061(1) (West 1992); N.C. GEN. STAT. § 48A-2 (1984). 

70. See ROSOFF, supra note 5, at 188. Some states are more generous than others in 
allowing the minor to give effective consent in borderline situations. For example, see MISS. 
CODE ANN. § 41-41-3(h) (1993) (“Any unemancipated minor of sufficient intelligence to 
understand and appreciate the consequences of the proposed surgical or medical treatment or 
procedures [may consent].”). Under the majority interpretation of § 46.402(a) discussed above, 
in Mississippi Subpart D presumably would not apply to research on any minor who had 
sufficient intelligence to understand and appreciate the research’s consequences. Mississippi 
law thus substantially narrows the scope of the HHS regulations. 

71. See, e.g., ARK. CODE ANN. § 82-363(f) (Michie 1987); IND. CODE § 16-36-1-3 (1997); NEV. 
REV. STAT. ANN. § 129.030(1)(a) (Michie 1993). Query, however, whether a researcher dealing 
with sensitive issues would be wise to waive parental consent based merely on the minor's 
assertion that he is emancipated. Most researchers should only rely on this exception if the 
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minor” rules allowing minors who have attained a certain degree of maturity 
and wisdom to consent.” Third, some states allow minors to give effective 
consent for certain types of services because “[t]here [are] children who 
could not, or would not, involve their parents in their medical care and 
therefore would be denied beneficial medical treatments if parental consent 
were required.””* For example, New York law provides that parental 
consent for treatment of alcohol abuse and outpatient mental health care 
may be waived if it parental consent would be “detrimental to treatment.””* 
Likewise, minors in New York can effectively consent to treatment of 
sexually transmitted diseases anytime.” A North Carolina statute allows 
minors to consent to prevention, diagnosis, and treatment of venereal 
disease, pregnancy, drug or alcohol abuse, and emotional disturbance.” 
Thus, synthesis of the substantive law in most states with the HHS 
regulations suggests that Subpart D does not apply to (1) research involving 
emancipated minors, (2) research involving “mature minors,” and (3) re- 
search that involves conditions such as venereal disease, pregnancy, drug 
and alcohol abuse, and emotional disturbance.” The first exception, for 
emancipated minors, seems relatively clear; researchers could perform psy- 
chological tests on homeless minors without seeking those minors’ parents’ 
consent. The second exception seems to indicate that researchers could 
freely experiment on, for example, 17-year-old college-bound high school 
seniors who presumably had attained the requisite level of maturity for their 


sole consent to suffice. However, doubts about who is really a “mature 
minor” will make the prudent researcher think twice before depending 
totally on this exception. The third exception would mean that an interview 
asking alcoholic teenagers detailed questions about alcohol abuse would not 
have to be approved under Subpart D, since state law would allow the 





study pertains, by definition, to emancipated minors—e.g., research on homeless adolescents. 
Otherwise the researcher is risking a lawsuit by parents for acting without valid consent. 

72. See, e.g., MISS. CODE ANN. § 41-41-3(h) (1993); NEV. REV. STAT. ANN. § 129.030(1)(a) 
(Michie 1993); N.H. REV. STAT. ANN. § 318-B:12-a (1995) (allowing minor to consent “provided 
that such minor is of sufficient maturity to understand the nature of such treatment and the 
consequences thereof.”) The subjective nature of these “mature minor” statutes seems to invite 
litigation; after all, how is a researcher or physician to know whether a given minor qualifies 
under the language of the statute? Prudent researchers are probably well-advised not to rely 
mechanically on such statutes. 

73. Glantz, supra note 50, at 112. 

74. See N.Y. MENTAL HyG. LAw §§ 21.11, 23.01(a)(2) (McKinney 1996) (alcoholism); N.Y. 
MENTAL HYG. LAW § 33.21 (McKinney 1996) (mental care) 

75. See N.Y. PUB. HEALTH LAW § 2305(2) (McKinney 1993). 

76. See N.C. GEN. STAT. § 90-21.5(a) (1993). 

77. These assertions are broad generalizations about the law in the typical state. Of course, 
counsel interested in this issue would be wise to check the law in their individual states. 
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teenagers themselves to consent to treatment for alcoholism if the treatment 
concluded with some discussion aimed at preventing alcohol abuse.” 

Not all commentators interpret § 46.402(a)’s incorporation of state law by 
reference so broadly. As noted above, Robert Veatch argues that “statutes 
{authorizing mature minors to consent to medical or surgical care] cannot, 
however, be taken to authorize adolescent consent for research 
procedures.”” After all, treatment itself is therapeutic—it involves a direct 
benefit to the patient.” When the physician-patient interaction presents, at 
most, the possibility of future scientific knowledge that will benefit a large, 
diffuse class of persons, the argument for letting the minor consent is less 
compelling. Veatch feels that there are two key reasons for letting minors 
consent to medical treatment without parental permission: (1) requiring 
parental permission might deter the minor from getting necessary medical 
attention, and (2) if parents do not want their children to get necessary 
medical attention, the parents’ wishes should be abrogated and the child’s 
best interest should prevail.** Neither of these reasons, Veatch points out, 
justifies waiving parental permission in research from which the minor does 
not directly benefit. However, Veatch’s arguments seem most properly 
directed at HHS and OPRR, which could amend the regulations to reflect his 
desired distinction between research and treatment. In the interim, 45 
C.F.R. pt. 46 must be read as it stands. 

Most of these statutes were written with medical diagnosis and treatment 
in mind, and do not apply on their face to social science or behavioral 
research. The statutes are generally silent on whether minors can ever give 
informed consent for nonmedical research. It would seem somewhat ironic 
if minors could effectively consent by themselves to research involving 
physical treatments for venereal disease, but could not consent by 





78. The risk-averse researcher should take steps to ensure that the dichotomy between 
research and treatment does not strain the language of her state’s statute. For example, N.C. 
GEN. STAT. § 90-21.5(a) provides, in pertinent part that minors may effectively consent to 
“medical health services” related to the “prevention, diagnosis, and treatment of pregnancy.” 
N.C. GEN. STAT. § 90-21.5(a) (1993). However, it might be a stretch to characterize an interview 
as a “medical health service” under § 90-21.5(a). See Opinion of Attorney General to Dr. Sarah 
T. Morrow, 49 N.C.A.G. 181 (1980) (holding that because genetic counseling for pregnant 
teenagers about sickle-cell disease—as follow-up on treatment for sickle-cell disease--did not 
fall under § 90-21.5(a), parental consent was required). A researcher who still wished to 
perform the sickle-cell interviewing without parental consent should tighten the link between 
the actual treatment and the follow-up interview—perhaps by doing them at the same time—so 
that the two could not possibly be viewed as separable and distinct. Similarly, if the applicable 
state statute allowed the minor to consent to treatment for substance abuse, see, e.g., 71 PA. 
Cons. STAT. ANN. § 1690.112 (West 1990), a researcher surveying adolescents about substance 
abuse could be more confident about exemption from Subpart D if the survey was somehow 
linked to the goal of substance abuse prevention and treatment. 

79. Veatch, supra note 67, at 7. 

80. Cf. Bonner v. Moran, 126 F.2d 121, 123 (D.C. Cir. 1941) (“the question here is different 


... here we have a case of a surgical operation not for the benefit of the person operated on but 
for another”). 
81. Id. 
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themselves to a survey questionnaire concerning safe-sex habits. The 
National Commission for the Protection of Human Subjects of Behavioral 
and Biomedical Research foresaw this problem even before the regulations 
were drafted: 


[C]onsent to research has been virtually unanalyzed by courts and 
legislatures. . . . For example, state statutes authorizing minors to 
consent to venereal disease or drug abuse treatment are silent with 
respect to consent to behavioral research, e.g., survey questionnaires 
regarding minors’ need for such treatment. It is reasonable for a court 
to construe such legislation as providing for an identical age limit with 
respect to research on such treatment; answers to such a survey 
questionnaire would enable state authorities to design better methods 
for effectuating the public health purposes embodied in the statutes.” 


A 1980 Opinion of the North Carolina Attorney General® discussed 
whether genetic counseling for children suffering from sickle cell disease 
fell under the exceptions in N.C. Gen. Stat. § 90-21 for which parental 
consent is not required.** The Attorney General answered that genetic 
counseling, which is for the purpose of providing “clear communication of 
the diagnosis and of all the medical, psychological, social, and genetic 
factors relating to a particular condition,”® did not fall under any of the 


exceptions, so that parental permission had to be obtained. Characterizing 
genetic counseling as a “follow-up procedure,” the Attorney General wrote 
that “[t]o provide genetic counseling to minors without consent would 
appear to be a violation of the common law principles governing the parent- 
child relationship and thus would leave the individual providing these 
services potentially vulnerable to litigation.”*° However, if the physician 
had obtained valid parental consent for the subsequent counseling at the 
time of the initial diagnosis, such consent would remain in effect for the 
duration of the counseling.” 

Thus, Subpart D applies only to “children,” not to minors who can 
consent to the applicable treatment or procedures under state law. The 
breadth of this incorporation by reference is a matter of debate, mostly 





82. NATIONAL COMMISSION FOR THE PROTECTION OF HUMAN SUBJECTS OF BIOMEDICAL AND 
BEHAVIORAL RESEARCH, REPORT AND RECOMMENDATIONS: RESEARCH INVOLVING CHILDREN 79-80 
(1977). 

83. Opinion of Attorney General to Dr. Sarah T. Morrow, 49 N.C.A.G. 181 (1980). 

84. The question presented involved only the exception in § 90-21.1, allowing physicians 
to treat minors without parental consent in emergency situations. However, the answer raised 
§ 90-21.5 on its own. 

85. Op. Att'y. Gen. 49 N.C.A.G. at 182 (1980). 

86. Id. at 181. The threat of litigation would presumably be from parents suing counselors 
for advising their children without parental permission. On litigation consequences of 
performing research without parental permission, see infra pp. 22-33. 

87. Id. 
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because the regulations make state statutes apply to something to which the 
state legislators probably had not envisioned they would apply — research. 
However, even if a narrow view is taken, one or more of the other exceptions 
or waivers, discussed below, might apply and obviate the need for parental 
permission. 


E. 45 C.F.R. § 46.408(c) Waiver of Parental Permission 
Section 46.408(c) provides that 


if the IRB determines that a research protocol is designed for 
conditions or for a subject population for which parental or guardian 
permission is not a reasonable requirement to protect the subjects (for 
example, neglected or abused children), it may waive the consent 
requirements in Subpart A of this part and paragraph (b) of this 
section, provided an appropriate mechanism for protecting the 
children who will participate as subjects in the research is substituted, 
and provided further that the waiver is not inconsistent with Federal, 
State, or local law.” 


It is worth noting that this exception does not say anything about the 
research being “minimal risk,” or non-dangerous; in this respect, it is 
distinct from the § 46.116(d) waiver of informed consent for minimal risk 
research. Instead, it applies simply whenever parental consent “is not a 
reasonable requirement to protect the subjects.”” 

Obviously, this “reasonable requirement” test gives IRBs considerable 
discretion. The Appellate Division in New York recently held 
unconstitutional a state regulation that precisely tracked the language of § 
46.408(c).° The court held that the section “clearly violates State and 
Federal due process requirements, since it allows for what amounts to an ex 
parte determination by the IRB to dispense with parental or guardian 
consent and provides no opportunity for those legally responsible for the 
child involved to challenge the IRB determination.”” The court also 
criticized the “neglected or abused children” example, noting that the 
determination of whether a child was abused was the sole territory of the 





88. 45 C.F.R. § 46.408(c). 

89. However, because the scope of the § 46.408(c) waiver has not yet been defined, in 
practice no IRB is likely to waive permission for any research involving more than minimal risk 
of physical harm. Holder, supra note 16, at 153. 

90. See T.D. v. New York State Office of Mental Health, 650 N.Y.S.2d 173, 192 (1996). The 
challenged New York regulation was 14 N.Y. COMP. CODES R. & REGS. tit.14, § 527.10(e)(3)(iii) 
(1990). The author knows of no reported case where the constitutionality or regulatory 
authority of 45 C.F.R. pt. 46 have been challenged. 

91. New York State Office of Mental Health, 650 N.Y.S.2d at 192. 
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Family Court under well-established New York statutes—for an IRB to make 
that decision would be to encroach on another state agency.” 

The question that naturally arises in determining the scope of this 
exception is whether the parenthetical “neglected or abused children” 
example is merely one of many possible situations that would fall under the 
exception, or is exhaustively representative of what is covered by the 
exception.” In particular, was § 46.408(c) meant to cover only situations 
where parents would be unlikely to consent because the research would 
expose the parents’ own wrongdoing? Medical ethicist Angela Holder 
worried that because of the “neglected or abused” example, which covers 
minors that “present entirely different problems from self-reliant 
adolescents,” IRBs “may not realize from reading the proposed regulations 
that parental permission may be unnecessary in the [other] sorts of 
situations under discussion.” Robert Veatch takes the more limited view 
of the § 46.408(c) waiver, arguing that “[i]t may make sense to seek 
alternative protection for abused and neglected children, but .. . [i]n these 
[other] cases there is no reason to assume that parents could not protect 
their children’s interest in research interventions lacking the prospect of 
direct benefit.”” 

Another writer discussed the § 46.408(c) waiver of parental permission 
as follows: 


This provision of the regulations may well be useful in assuring that 
older minors are not put in the position of having to disclose to their 
parents their participation in research which may relate to activities 
in which older minors have legitimate privacy interests, such as their 
sexual behavior, pregnancy, drug or alcohol use, or other. Such 
undesired disclosure might be the result if it were necessary to obtain 
parental permission, for example, to participate in research interviews 
or questionnaires related to the older minors’ seeking or obtaining 
services or assistance regarding these sensitive matters.” 


Still another commented that: 


One can envision circumstances when a waiver of the parental 
permission requirement would be in a child’s best interests. For 
example, many states allow adolescents to seek drug abuse counseling 
without parental consent because a parental consent requirement 





92. See id. at 192-93. 

93. See JACK DAVIES, LEGISLATIVE LAW AND PROCESS IN A NUTSHELL 260-61 (1975) (discussing 
the expresio unius est exclusio alterius canon of construction). 

94. Angela R. Holder, Can Teenagers Participate in Research Without Parental Consent?, 
IRB, Feb. 1981, at 5, 7. 

95. Veatch, supra note 67, at 8. 

96. Cardon, supra note 45, at 31. 
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might deter adolescents from seeking needed treatment. In such 
jurisdictions, it makes sense that a researcher investigating the efficacy 
of drug abuse counseling should also be able to rely solely on the 
adolescent’s agreement to participate. Similarly, where states permit 
adolescents to provide unilateral consent for abortion, an IRB logically 
should allow adolescents seeking abortions to provide unilateral 
consent or refusal for related nonrisky research projects.” 


The comments of the National Commission for the Protection of Human 
Subjects of Biomedical and Behavioral Research, which made the initial 
recommendations eventually codified at 45 C.F.R. pt. 46, are instructive.” 
Discussing the recommendation that became the § 46.408(c) waiver, the 
Commission gave several examples where the waiver might be applied: 


Circumstances that would justify modification or waiver of the 
requirement for parental or guardian permission include: (1) research 
designed to identify factors related to the incidence or treatment of 
certain conditions in adolescents for which, in certain jurisdictions, 
they legally may receive treatment without parental consent; (2) 
research in which the subjects are “mature minors” and the procedures 
involved entail essentially no more than minimal risk that such 
individuals might reasonably assume on their own; (3) research 
designed to understand and meet the needs of neglected or abused 
children, or children designated by their parents as “in need of 
supervision”; and (4) research involving children whose parents are 
legally or functionally incompetent.” 


Only the first part of example (3), “neglected or abused children,” ended 
up as the “chosen example” in the final regulations." However, the other 
examples provide some insight into when parental permission might not be 
a reasonable requirement to protect the subjects. Note that because research 
on minors who can consent to the applicable treatment under state law is 





97. Lois A. Wiethorn & David G. Scherer, Children’s Involvement, in Research Participation 
Decisions: Psychological Considerations in CHILDREN AS RESEARCH SUBJECTS: SCIENCE, ETHICS, 
AND LAW 140 (Michael A. Grodin & Leonard A. Glantz eds., 1994). Note that by relying on state 
law as the source for the waiver, these authors may be confusing the § 46.408(c) waiver with 
lack of coverage under § 46.401 because the subjects are not “children,” as discussed supra 
notes 63-66 and accompanying text. See text accompanying note 100. 

98. See NATIONAL COMMISSION, supra note 82, at 17-18. 

99. See NATIONAL COMMISSION, supra note 82, at 17-18. Robert Veatch vigorously criticized 
this recommendation of the Commission, characterizing the argument that parental permission 
in these situations would jeopardize important research as a “crass appeal to social utility at the 
expense of individual rights.” Veatch, supra note 67, at 8. 

100. Robert Veatch, who felt that the 46.408(c) waiver should not extend beyond research 
involving abused or neglected children, speculated that the omission of the other examples was 
deliberate. Veatch, supra note 67, at 8. 
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not subject to Subpart D in the first place,"”* the Commission’s example (1) 
seems unnecessary and duplicative.’ Example (2) suggests that an IRB 
could waive parental permission for low-risk research involving older 
adolescents who commonly participate on their own in the activity involved 
in the research. 

Roberta Herceg-Baron, writing in the journal JRB about her experiences 
as a family planning clinic researcher, suggested that the § 46.408(c) waiver 
may have constitutional implications for certain classes of research. 
“Parental consent requirements for minors involved in family planning 
research projects may expose minors to unnecessary risk and may, in 
principle, violate their constitutional right to privacy. Minors who are 
recruited for research studies because they are enrolled in family planning 
programs are particularly vulnerable since the action implicit in obtaining 
parental consent exposes the minor’s affiliation with a family planning 
service.”*°* Landmark U.S. Supreme Court decisions have conclusively 
established minors’ constitutional rights to an abortion and contraception 
regardless of parental consent.“ Herceg-Baron reasons that discouraging 
abortions or contraception by requiring parental consent for the 
accompanying incidental research is no less unconstitutional than requiring 
parental consent for the underlying abortion or contraception.” 

Parental permission may only be waived under § 46.408(c) if “an 
appropriate mechanism for protecting the children who will participate as 


subjects in the research is substituted. . . .”°° The Commission gives two 
examples of such “appropriate mechanisms”: “In some cases the consent of 
mature minors should be sufficient. In other cases court approval may be 
required. The mechanism invoked will vary with the research and the age, 
status, and condition of the prospective subjects.” Most likely, the 





101. Research involving treatment for which minors may consent under state law is already 
exempt from parental permission requirements because such minors are not considered 
“children” under § 46.402(a). See supra notes 60-63 and accompanying text. 

102. Ofcourse, the Commission made its recommendations before the final regulations were 
issued. 

103. Roberta Herceg-Baron, Parental Consent and Family Planning Research Involving 
Minors, IRB, Nov. 1981, at 5, 5. 

104. See Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 96 S. Ct. 2831 
(1976); Bellotti v. Baird, 443 U.S 622, 99 S. Ct. 3035 (1979); Carey v. Population Services 
International, 431 U.S. 678, 97 S. Ct. 2010 (1977). 

105. See Herceg-Baron, supra note 103, at 5. 

106. 45 C-F.R. § 46.408(c). 

107. See NATIONAL COMMISSION, supra note 82, at 18. The first example—“consent of mature 
minors”—implies that the requirement of an “appropriate mechanism” is really superfluous. 
After all, the minor’s own consent would always be required, see 45 C.F.R. § 46.116, unless the 
research qualified for the general § 46.116(d) exemption, in which case there would be no need 
to reach the § 46.408(c) analysis in the first place, see supra notes 89-92 and accompanying text. 
Thus, requiring the minor's own consent as an “additional mechanism” would really not be 
additional at all. 

For a similarly critical view of the “additional mechanism” language, see T.D. v. New York 
State Office of Mental Health, 650 N.Y.S.2d 173 (1996). The Appellate Division, analyzing New 
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“appropriate mechanism” clause simply means that HHS does not want to 
let the § 46.408(c) waiver turn into an open-ended license for IRB’s to 
approve research in contravention of basic ethical standards. 

This Note next discusses the possible consequences of misreading 45 
C.F.R. pt. 46 and the exemptions and waivers therein. Both the principal 
investigator and the responsible IRB might be liable to a subject injured 
during the course of research. 


III. LEGAL CONSEQUENCES OF VIOLATING 45 C.F.R. PART 46 


If an IRB errs by waiving the parental consent requirement for research 
involving minors without justification, what are the consequences? 
According to the HHS regulations, federal funding for the sponsoring 
institution may be at risk if the institution breaches its Multiple 
Assurance.’” However, in practice the IRB would probably be given ample 
opportunity to correct defects before they resulted in a loss of funding.” A 
more immediate and certain effect would involve the significant public 
relations repercussions of research perceived as unethical. An institution 
conducting human subjects research (e.g., a university) is likely to be in the 
public eye. Any injuries caused by the irresponsibility or nondisclosure of 
researchers, especially those to children, will probably be widely publicized 
and engender public distrust.’” If the IRB approved research that turned 
out to violate basic principles of informed consent, charges that the IRB 
reviewers were too easy on their fellow faculty members would be certain 
to surface. The whole IRB system would suffer a loss in credibility. 

Aside from funding and public relations, the most direct threat might 





York state regulations that used language identical to § 46.408(c), commented that “the 
provision does not set forth any parameters defining what types of ‘alternative mechanisms’ 
would be considered appropriate and therefore vests the IRB with impermissibly broad 
discretion in this area.” Id. at 192. 

108. “Federal funds administered by a Department or Agency may not be expended for 
research involving human subjects unless the requirements of this policy have been satisfied.” 
45 C.F.R. § 46.122. An OPRR memo summarizes oversight compliance procedures. “OPRR 
evaluates all allegations or indications of noncompliance with . . . the HHS Regulations .. . 
derived from any source.” Among other remedies, “OPRR may recommend to HHS that 
institutions or investigators be declared ineligible to participate in HHS-supported research 
(Debarment). If OPRR makes this recommendation, the Debarment process will be initiated in 
accordance with the procedures specified at 45 CFR 76.” Compliance Oversight Procedures 
5/22/96 (last visited July 26, 1996) <http://www.nih.gov/grants/oprr/oprrcomp.htm>. 

109. See 45 C.F.R. § 46.103. Debarment is the most drastic of many possible remedies, 
which could include temporary suspension of the Multiple Assurance, requiring prior OPRR 
review of future research projects, mandating special education sessions for researchers, etc. 
In addition, “appropriate institutional officials are afforded an opportunity to comment in 
writing before OPRR issues its findings.” Compliance Oversight Procedures, supra note 108. 

110. Cf. Reinsch, supra note 49, at 123 (“Often when an ‘innocent victim’ (the research 
subject) and a large institution come into conflict, the sentiment of the jury will be with the 
individual, especially if, as here, the individual was contributing to the public fund of 
knowledge and suffered an injury as a result.”). 
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come from possible litigation by aggrieved research subjects and their 
parents or guardians. Although 45 C.F.R. pt. 46 does not expressly establish 
a private right of action for injured research subjects,’” traditional common 
law causes of action under state law would be available.’” Both the 
investigators and the IRB would be possible defendants.’ 


A. Action Against Researchers 


The cause of action against the researchers might be for negligence in 
performing the research without the subjects’ informed consent,’“ 
negligence in dealing with data or records,’” invasion of privacy,’ breach 





111. In Whitlock v. Duke University, 637 F. Supp. 1463 (M.D.N.C. 1986), the court declined 
to reach the question of “whether a private cause of action in favor of an experimental subject 
arises from 45 C.F.R. § 46.109 and § 46.103(c).” Id. at 1475. The court held that these 
regulations, however, established the standard of care to be applied in assessing the plaintiff's 
common law claims. Id. at 1471. Because the defendant did not violate this standard of care, 
the court held that it would not be liable even if there was a special cause of action under the 
regulations. Id. at 1475. 

112. See Comment, Legal Implications of Psychological Research with Human Subjects, 1960 
DUKE L.J. 265, 272; PRESIDENT’S COMMISION FOR THE STUDY OF ETHICAL PROBLEMS IN MEDICINE AND 
BIOMEDICAL AND BEHAVIOR RESEARCH, COMPENSATING FOR RESEARCH INJURIES 82-97 (1982) 
(describing traditional remedies such as negligence and strict liability). 

113. Ultimately, the university would probably be liable in suits against either the 
investigator or IRB, or both, through principles of vicarious liability, see generally RESTATEMENT 
(SECOND) OF AGENCY § 243 (1958), or contractual indemnity. Many university policies expressly 
provide that the university will indemnify individual IRB members, because otherwise people 
would be reluctant to serve on an IRB. See John A. Robertson, The Law of Institutional Review 
Boards, 26 UCLA L. REV. 484, 535 (1979). 

114. Most informed consent litigation has arisen in the patient-physician context. See 
generally ROSOFF, supra note 5, at 3, 65-70 (describing circumstances in which physicians and 
hospitals have been held liable to their patients for failing to obtain informed consent); T.D. v. 
New York State Office of Mental Health, 650 N.Y.S.2d 173, 185 (1996) (“[D]efendants’ practices 
for assessing capacity and obtaining consent for such experimentation must, at the very least, 
provide . . . safeguards to the constitutional and common law rights of the incapable patients 
....”). Arguably, social science and behavioral researchers would be held to the same duty if 
their protocols posed any risk at all to their subjects. See Merriken v. Cressman, 364 F. Supp. 
913, 920 (E.D. Pa. 1973) (analogizing from medical standards for informed consent to classroom 
research standards for informed consent). 

115. Cf, e.g., MORRISSEY ET AL., supra note 69, at 121 (“Unfortunately, the easy availability 
of a hospital record to anyone within the treating institution who wants to see it and the lack 
of discrimination at the photocopy machine in preparing record copy for submission to third 
parties can make it difficult to preserve privacy.”); New York State Office of Mental Health, 650 
N.Y.S.2d at 189 (holding that New York’s state regulations paralleling 45 C.F.R. Part 46 “do not 
adequately protect the common law privacy . . . rights of potential subjects”); HOLDER, supra 
note 23, at 159-60 (“[S]ome psychological research which asks children personal questions 
about themselves or their families could violate customary standards of privacy, since a 
competent elementary or junior high school classroom teacher ought to be able to identify any 
child in the class by handwriting.”). 

116. See MORRISSEY ET AL., supra note 69, at 17-18 (emphasizing the importance of 
“personal” and “informational” privacy); HOLDER, supra note 23, at 159-60. See generally 
KEETON ET AL., supra note 21, § 117 (discussing the invasion of privacy tort cause of action). 
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of a duty of confidentiality,” and in the context of physically invasive 
medical research, for trespass or battery.’ If the researcher is affiliated 
with a state university or other governmental entity, the cause of action 
might also have constitutional implications.“® Of course, the potential 
causes of action are not limited to those listed above.’” If the plaintiff's 
claim was based on the researcher’s negligence in performing research, the 
fact that the defendant researcher scrupulously complied with the HHS 
regulations would probably be helpful evidence that he had satisfied the 





117. See HOLDER, supra note 23, at 142-43 (“Most physician-patient confidentiality cases 
involve disclosures to third parties such as schools, insurance companies, or employers. ... By 
accepting the child as a responsible patient . . . the physician has implicitly accorded that child 
the normal rights of a patient within the physician-patient relationship.”); id. at 254 (noting the 
unique “self-fulfilling prophecy” problems that arise when a child’s psychiatrist discloses 
negative information to the child’s teacher); Merriken, 364 F. Supp. at 913. 

118. See PRESIDENT’S COMMISSION, supra note 112, at 83 (“Such cases might be litigated . . . 
on the legal theories of trespass or battery.”); cf. Canterbury v. Spence, 464 F.2d 772, 782 (D.C. 
Cir. 1972) (“Every human being of adult years and sound mind has a right to determine what 
shall be done with his own body, and a surgeon who performs an operation without his 
patient’s consent commits an assault for which he is liable in damages.”) (quoting Schloendorff 
v. Society of New York Hosp., 105 N.E. 92, 93 (N.Y. 1914)); Hunt v. Bradshaw, 88 S.E.2d 762 
(N.C. 1955) (Bobbitt, J., concurring) (noting that if consent is invalid, unauthorized operation 
may constitute battery); Mink v. University of Chicago, 460 F. Supp. 713, 717-18 (N.D. Ill. 1978) 
(allowing battery claim for women given DES during prenatal care, even though the women did 
not allege the traditional element of “nonconsensual touching”). 

On the distinction between battery and negligence in the context of medical treatment, see 
Whitlock v. Duke University, 637 F. Supp. 1463, 1467 (M.D.N.C. 1986): (“[I]f a medical 
procedure is completely unauthorized, it constitutes an assault and battery. If the procedure 
is authorized but the patient was not adequately informed of the risks involved, the claim is for 
negligence. However, if the failure to provide adequate information is the result of fraudulent 
misrepresentation, the action may sound in battery.”) 

119. If the research institution could be considered a “state actor,” the subject-plaintiff might 
have a claim against it for a violation of due process, see New York State Office of Mental Health, 
650 N.Y.S.2d at 189 (referring to “due process rights of potential subjects”), or invasion of 
constitutionally protected privacy interests, see id. (referring to “common law privacy”); 
MoORRISSEY ET AL., supra note 69, at 17-18 (discussing the constitutional right of privacy as 
developed in Supreme Court decisions), in performing research on him without his consent. 
See generally Merriken v. Cressman, 364 F. Supp. 913 (E.D. Pa. 1973) (action based on First, 
Ninth, and Fourteenth Amendments of U.S. Constitution against public school board that 
carried out controversial research). Such claims, if the researcher acted “under color of state 
law,” would probably be brought under 42 U.S.C. § 1983 (1994), see Halikas v. University of 
Minn., 856 F. Supp. 1331, 1332 (1994) (“The parties do not contest that the University’s and the 
IRB’s actions occurred under color of state law.”). On the constitutional claims available to 
aggrieved research subjects, see generally Reinsch, supra note 49, at 133. 

120. For an example of the multiplicity of claims that could be brought against a researcher, 
see Whitlock, 637 F. Supp. at 1466 (plaintiff-subject sued for fraud, conspiracy to commit fraud, 
breach of fiduciary duty, intentional infliction of emotional distress, negligent failure to warn 
of the alleged danger of brain damage, loss of consortium, breach of 45 C.F.R. pt. § 46, strict 
liability for ultrahazardous activity, and strict liability for human experimentation). For further 
discussion of Whitlock, see infra notes 130-36 and accompanying text. 





570 JOURNAL OF COLLEGE AND UNIVERSITY LAW __ [Vol. 24, No. 3 


applicable standard of care.’”* 

For the purpose of discussing liability, medical research should be 
distinguished social science/behavioral research. If the research consisted 
of physically invasive medical intervention, a research subject whose 
informed consent was not obtained would have a common law cause of 
action for negligence or battery.” The leading case, decided in 1941, long 
before IRBs, was Bonner v. Moran.™ A child sued doctors who had tried to 
transfer skin from him to his burned cousin without his mother’s consent, 
even though the child himself had clearly consented. Although Bonner did 
not involve research, it is analogous because it involved medical 
intervention that benefitted someone else besides the patient.’* The court 
held that although children may sometimes give effective informed consent 
to treatment when it stands to benefit them directly, this principle did not 
apply where the treatment was to benefit someone else.” Therefore the 
physician was subject to liability because he had operated on the boy 
without the mother’s consent. 

There are also cases where prisoner subjects of research sued the 
principal investigator, alleging that he failed to obtain valid informed 
consent. These cases are especially relevant because the special protection 
needs of children are analogous to those of prisoners in many ways.’ In 





121. See infra note 153. Cf. Virginia Polytechnic Institute and State University Application 
for Approval of Research Involving Human Subjects (last visited Feb. 3, 1998) 
<http://gserver.grads.vt.edu/IRBguidelines.html> (“[A]s a University approved activity, IRB 
review and approval affords the researcher the legal umbrella of the University.”). 

122. See Mohr v. Williams, 104 N.W. 12 (Minn. 1905) (holding that plaintiff could recover 
for unauthorized operation on ear); Estrada v. Jaques, 321 S.E.2d 240 (N.C. App. 1984) (holding 
that plaintiff could recover if physician did not fully disclose experimental nature of treatment 
consented to). On whether a child can consent to a medical procedure, see generally 
RESTATEMENT (SECOND) OF TORTS § 59 (1959). For a thorough discussion of tort law as it applies 
to invasive medical experimentation, see Marilyn Shea-Stonam, Toward a Theory of Control of 
Medical Experimentation with Human Subjects, 25 CASE W. L. REV. 604 (1975). 

123. 126 F.2d 121 (D.C. Cir. 1941). 

124. Cf. T.D. v. New York State Office of Mental Health, 650 N.Y.S.2d 173, 185 (1996) 
(contrasting research, which “offers no benefit or only minimal benefit to the subject,” with 
treatment, “where the sole motivation is a beneficial therapeutic effect on the patient with 
minimal adverse side effects”). 

125. Bonner, 126 F.2d 121, 123. As the National Commission pointed out, “this case was 
decided before the Nuremberg Trials [redefining the law of informed consent] were held, and 
it is conceivable that the outcome would have been different if this case arose after the 
promulgation of the Nuremberg Code.” George J. Annas et al., Law of Informed Consent in 
Human Experimentation: Children, in NATIONAL COMMISSION FOR THE PROTECTION OF HUMAN 
SUBJECTS OF BIOMEDICAL AND BEHAVIORAL RESEARCH, APPENDIX TO REPORT AND RECOMMENDA- 
TIONS: RESEARCH INVOLVING CHILDREN 78-79 (1977). 

126. Compare BERNARD BARBER, INFORMED CONSENT IN MEDICAL THERAPY AND RESEARCH 166- 
67 (1980) (“[I]nfants, children, and adolescents to some extent, have a social incompetence and 
vulnerability that calls for special consideration and protection both custom and law.”), with 
45 C.F.R. § 46.302 (“Inasmuch as prisoners may be under constraints because of their incar- 
ceration which could affect their ability to make a truly voluntary and uncoerced decision 
whether or not to participate as subjects in research, it is the purpose of this subpart to provide 
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Clay v. Martin,” for example, a prisoner sued after suffering a heart attack 
in conjunction with an injection of Naltrexone as part of a research 
protocol.” Although he had agreed to the nontherapeutic experiment, his 
informed consent was defective because not all risks were revealed.’”° 

Although it involved neither children nor prisoner subjects, the case of 
Whitlock v. Duke University is highly instructive.“° The experiment 
involved was a deep sea dive series to research high pressure nervous 
syndrome. Whitlock, an adult and experienced diver, signed a thorough 
informed consent form stipulating that he understood the myriad of risks 
associated with diving. After the experiment, he claimed he suffered from 
permanent organic brain damage as a result of the dive, and sued Duke 
University under numerous state law claims. The district court began by 
noting that nontherapeutic human experimentation was involved, and that 
the issue of informed consent for nontherapeutic experimentation was one 
of first impression.’ The court decided, however, that since informed 
consent was required for therapeutic human experimentation, a fortiori it 
should be required for human experimentation not benefitting the subject.” 
The court held that in determining what duty a researcher owes to a subject 
of nontherapeutic experimentation, “North Carolina would analyze 
informed consent in the nontherapeutic context consistent with 45 C.F.R. 
§ 46.116(a)(2),”"* thereby imposing a higher degree of disclosure of risks 
than in the therapeutic context. On the facts of Whitlock, the university and 
researchers ultimately were held not liable because the informed consent 
form was adequate.’ Moreover, the court declined to extend strict liability 
to injuries resulting from human experimentation.” One commentator, 
however, has noted that the Whitlock researchers escaped liability only 
because the case involved an extreme set of facts.*** 

Compared to cases involving medical research resulting in physical 
injury, it is less clear what sort of legal’claim a subject (or his parent) would 





additional safeguards for the protection of prisoners involved in activities to which this subpart 
is applicable.”). 

127. 509 F.2d 109 (2d Cir. 1975). 

128. See id. at 111. 

129. See also Valenti v. Prudden, 397 N.Y.S.2d 181 (App. Div. 1977) (prisoner who 
underwent nontherapeutic experimental operation sued doctor for battery because he had not 
given valid consent). 

130. 637 F. Supp. 1463 (M.D. N.C. 1986). 

131. See id. at 1467. 

132. See id. at 1468. 

133. See id. at 1471. 

134. See id. at 1472-75. 

135. See id. at 1476. However, the court based its conclusion about strict liability entirely 
on the state legislature’s reluctance to recognize that theory, and noted that “whether the 
investigators and society at large should bear such risks” is a “legitimate policy debate.” Id. at 
1475-76. 

136. See Saver, supra note 2, at 225 n.70 (“The case had unique facts in that the subject 
knew more about the risks . . . than the investigators.”). 
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have against a researcher for performing behavioral or social science 
research on him without valid informed consent (or parental permission).’*’ 
Yet there are presumably at least two grounds on which a subject could 
recover.** First, a subject could recover if she suffered some sort of mental 
injury’ as a proximate result of the investigator’s negligence in conducting 
the research.“ For example, a hypersensitive teenager might suffer 
emotional trauma after being asked probing, coldly phrased questions about 
puberty.”* The history of psychological research has demonstrated the 
potential for abuse 

Second, a subject could recover if information she revealed for the 
purposes of research was leaked to outsiders in breach of confidentiality, 
and she suffered injury as a result—for example, loss of employment or 
standing in community.” One commentator anecdotally pointed out the 


unforeseen potential for this type of damage: 





137. Cf. Comment, supra note 112, at 266 (“That the problem of the proper conduct of 
psychological research has not been directly raised in a judicial forum may be explained by the 
fact that such research has seldom heretofore involved potential harm to the subject.”) Saver, 
supra note 2, at 226 (“[D]amages are a required element, which may be difficult to prove in the 
absence of physical harm.”). 

138. See Merriken v. Cressman, 364 F. Supp. 913, 920 (E.D. Pa. 1973) (holding that 
standards of informed consent well-established in medical context also governed social science 
research context); cf. Comment, supra note 112, at 266-67 (“[W]hen an investigation involves 
the experimental manipulation of fundamental aspects of mental functioning of a particular 
human being, and thus creates the potential for serious injury, the possibility of the subject’s 
seeking judicial redress for his injury is not so remote that speculative consideration of related 
legal problems is irrelevant.”). 

139. See Wallace v. Coca-Cola Bottling Plants, Inc., 269 A.2d 117, 121 (Me. 1970) (“The 
mental and emotional suffering, to be compensable, must be substantial and manifested by 
objective symptomatology.”). The old common law rule that emotional distress was only 
compensable if accompanied by contemporaneous physical impact has now been abrogated in 
most jurisdictions. See Payton v. Abbott Labs., 437 N.E.2d 171, 181 (Mass. 1982) Melton v. 
Allen, 580 P.2d 1019, 1022 (Or. 1978); Ellington v. Coca-Cola Bottling Co. of Tulsa, Inc., 717 
P.2d 109, 111 (Okl. 1986). “Severe emotional distress” has been described as including 
neurosis, psychosis, chronic depression, phobia, or any other severe and disabling emotional 
or mental condition recognized by professionals. See Johnson v. Ruark Obstetrics & Gynecology 
Assoc., P.A., 395 S.E.2d 85, 97 (N.C. 1990). 

140. See Comment, supra note 112, at 271-73; KEETON ET AL., supra note 21, § 54, at 361-62. 

141. In tort law, there is a principle, called the “thin-skull” rule, that one who acts 
negligently or commits an intentional tort is liable for all consequences of his wrongful conduct, 
even if the plaintiff had an unusual susceptibility to injury. RESTATEMENT (SECOND) OF TORTS 
§ 461 (1965); KEETON ET AL., supra note 21, § 43, at 292. This concept would probably 
especially apply to researchers who knew that they were dealing with populations with special 
needs and high sensitivity levels. But see id. § 54, at 365 n.60 (“The standard applied in 
{negligent infliction of emotional distress] is an objective one, which excludes liability for 
hypersensitive mental disturances.”); Leong v. Takasaki, 520 P.2d 758, 764 (Haw. 1974). 

142. See, e.g., Garner v. Triangle Pubs., 97 F. Supp. 546 (S.D.N.Y. 1951); Carr v. Watkins, 
177 A.2d 841 (Md. 1962); Beaumont v. Brown, 257 N.W.2d 522 (Mich. 1977); Bratt v. 
International Bus. Mach., 467 N.E.2d 126 (Mass. 1984); Alberts v. Devine, 479 N.E.2d 113 
(Mass. 1985). See generally KEETON ET AL., supra note 21, § 117. 
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When I proposed several years ago [as a researcher seeking IRB 
approval] to interview professional money managers about their 
investment strategies, for example, a reviewer suggested that such 
people were likely to be engaged in illegal conduct, and asked what I 
would do if it were disclosed to me. The latter point was, in 
retrospect, a good question, but one that hadn’t occurred to me. . .’*° 


In the context of research involving adolescents, the case of Merriken v. 
Cressman™ spells out the legal consequences of failing to ensure con- 
fidentiality of research subjects. The plaintiffs in Merriken were a junior 
high student and his mother seeking to enjoin a sloppily designed in-school 
research program concerning drug use. The program asked children 
sensitive family questions.” It also asked children to identify classmates 
who made unusual remarks or acted strangely.“ Most importantly, it 
sought information about drug use, even though the survey results were to 
be disclosed to myriad outsiders who had nothing to do with the 
experiment.” The researchers’ approach to informed consent was to 
construe parents’ silence as acquiescence.“ The court called this a “book 
of the month club” approach to informed consent.*” 

The court held that psychological researchers owed their subjects (and 
parents) the same duty to obtain informed consent that physicians owe to 
their patients.”° The defendants were permanently enjoined from carrying 
out the proposed research program.** Had they carried out the program and 
the lawsuit arisen ex post facto, the researchers and school board 
presumably would have been liable for money damages to children about 
whom personal information was inappropriately disseminated. 


B. Action Against IRB 


A cause of action by an aggrieved research subject against an IRB would 
probably sound in negligence for passing a research protocol that did not 





143. See Conley, supra note 51, at 5. 

144. 364 F. Supp. 913 (E.D. Pa. 1973). 

145. For example, the survey asked, “whether one or both parents ‘hugged and kissed me 
good night when I was small,’ ‘tell me how much they love me,’ ‘enjoyed talking about current 
events with me,’ and ‘make me feel unloved.’” Id. at 916. 

146. See id. 

147. See id. 

148. See id. at 914. 

149. Id. Cf. Bonner v. Moran, 126 F.2d 121, 123 (D.C. Cir. 1941) (holding that even if mother 
did not actively consent, her failure to act after she knew that experimentation was ongoing 
could be construed as “ratification”). 

150. “[A]ny attempt at informed consent does not reach the level that this Court would 
consider adequate as in the ‘consent ideally obtained by a physician prior to the performance 
of surgery.” Merriken, 364 F. Supp. at 920. 

151. See id. at 922. 
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adequately protect human subjects.” The liability of the IRB would have 
to be independently established; presumably the IRB would not be 
vicariously liable for the torts of a researcher whose protocol it had 
approved.’ An IRB, like any entity that undertakes a special duty to 
protect others, will be liable if its approval of a research protocol leads to 
injuries which would not have occurred if a reasonable IRB, confronted with 
the same information, would have placed conditions on the research so as 
to prevent the injury.** Whether the IRB strictly complied with the policies 
at 45 C.F.R. pt. 46 would probably be relevant in determining whether it 
was negligent.** After all, since there is virtually no case law on the duties 
of IRBs,**° 45 C.F.R. pt. 46 would be about the only source from which to 





152. See Robertson, supra note 113, at 532. A related issue, discussed infra at notes 161-62 
and accompanying text, is whether an IRB could be liable to a researcher for acting arbitrarily 
and capriciously, or for denying her due process rights, in disapproving a research protocol. 

153. See Marien E. Evans, Legal Background of the Institutitonal Review Board, in HUMAN 
SUBJECTS RESEARCH, at 25-26 (Robert Greenwald ed., 1982) (pointing out that IRB liability to 
research subjects would have to be predicated on a theory that the IRB itself had been 
negligent). 

154. See Robertson, supra note 113, at 532. 

155. Cf. Sanna v. National Sponge Co., 506 A.2d 1258, 1263 (N.J. Super. Ct. App. Div. 1986) 
(holding that OSHA regulations would be relevant in determining the standard of care 
governing an employer); NeSmith v. Bowden, 563 P.2d 1322 (Wash. Ct. App. 1977) (holding 
that Interstate Commerce Commission maximum driving time regulations for truck drivers 
established the requisite standard of care); Wilson v. Lowe’s Asheboro Hardware, 131 S.E.2d 
501, 505 (N.C. 1963) (violation of a safety code voluntarily adopted as a guide to be followed for 
the protection of the public is some evidence of negligence). The RESTATEMENT (SECOND) OF 
TORTS provides that even if a regulation does not say it is creating a private cause of action, the 
court may adopt as a standard of conduct of a reasonable man the requirements of . . . an 
administrative regulation whose purpose is found to be exclusively or in part (a) to protect a 
class of persons . . ., (b) to protect the particular interest which is invaded, (c) to protect that 
interest against the kind of harm which has resulted, and (d) to protect that interest against the 
particular hazard from which the harm results. REST. (SECOND) OF TORTS § 286 (1959). Based 
on this language, it seems that 45 C.F.R. pt. 46 would definitely establish a standard of care. 
45 C.F.R. pt. 46 (and Subpart D in particular) was enacted to protect the class of human 
research subjects (especially children) from any kind of physical or mental harm resulting from 
research risks or nondisclosure. See generally NATIONAL COMMISSION, supra note 82. 

156. Although there have been two well-publicized lawsuits against IRB’s for negligently 
approving research projects, neither resulted in a reported decision. In Bailey v. Mandel, No. 
74-110 (D.C. Md. 1974), cited in Robertson, supra note 113, at 533 n.245, jail inmates who 
claimed that they were injured in medical research undertaken without their legally effective 
consent sued IRB members who had approved the research. As noted above, jail inmates are 
analogous to children under 45 C.F.R. pt. 46; both classes are given special protections (by 
Subparts C and D, respectively). See supra note 125 and accompanying text. In Nielsen v. 
Board of Regents, Civ. No. 665-049 (Super. Ct. San Francisco, Cal., filed Aug. 23, 1973), cited 
in Annas et al., supra note 125, at 2-45, the plaintiff, an IRB member who opposed a research 
protocol using infants as controls in an asthma experiment, sued the other IRB members to 
enjoin them from approving the research. Parental informed consent was not an issue in 


Nielsen; the plaintiff opposed the study for other reasons. The outcomes of these two cases are 
not clear. 
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glean the applicable standard of care.” Thus an IRB could be liable if it 
waived the parental permission requirement in negligent disregard of the 
safeguards provided by the HHS regulations and a child research subject 
suffered injury as a proximate result.” 

If IRBs and researchers effectively understand the conditions under 
which parental permission can be waived, the possibility of liability will be 
minimized.” After all, boards like IRBs are not deemed to be omniscient. 
Liability does not attach simply because the IRB made the wrong decision; 
rather, the plaintiff must prove that the IRB made that wrong decision 
negligently.° When IRBs decide to waive parental permission, they should 
clearly state their reasons for doing so and cite the applicable part of the 
regulations authorizing that exception. The more conscientious the IRB is 
about its role under the regulations, the less likely it will be held to have 
violated a standard of care due research subjects. 


C. IRB Liability to Researchers 


If the only possibility of liability came from aggrieved research subjects 
and their parents, IRBs would have a compelling incentive to apply the 
parental consent requirement rigidly and to categorically deny the 
However, it is equally possible for IRB’s to expose 


exemptions.” 





157. Cf. Comment, supra note 112, at 271 (proposing that the standard of care for researchers 
may be derived from (1) “formal and informal codes or guides of conduct;" (2) “actual 
procedures employed by institutions and scientists of standing and repute;” and (3) “applicable 
statutes and regulations”). 
158. One writer, although he was not discussing research on children, gave an example of 
possible IRB liability for inappropriately exempting a research protocol from review: 
Assume that in a research proposal a researcher intends to ask students about their 
political beliefs and behavior .... If [a] breach [of confidentiality] occurred five years 
after the interview, and a subject is now working for someone with totally opposite 
political beliefs and the subject loses his job or does not get a promotion (financial 
harm), could the IRB members be liable? The answer could be ‘yes,’ if the IRB had 
decided to exempt the research from the regulations. 

Reinsch, supra note 49, at 123. 

159. “[I]t is a well-established precedent in case law that individuals who serve in a 
volunteer capacity in furthering the public good do not incur liability for those decisions that 
may adversely affect some, provided they have acted in reasonably good faith in accordance with 
prescribed procedures.” Charles R. MacKay, The IRB’s Role in Monitoring Research, in NIH 
READINGS ON THE PROTECTION OF HUMAN SUBJECTS IN BEHAVIORAL AND SOCIAL SCIENCE RESEARCH 
117, 119 (Joan E. Sieber ed., 1984) (emphasis added). But see Reinsch, supra note 49, at 120 
(“Because of the complexity of the regulations, such an error in judgment [resulting in liability] 
could be made even when the Board members believe that they are following the regulations 
to the letter.”). 

160. Cf. Whitlock v. Duke Univ., 637 F. Supp. 1463, 1475-76 (M.D.N.C. 1986) (declining to 
impose strict liability for reserach injuries); KEETON ET AL., supra note 21, § 75, at 535 (noting 
the traditional rule that “there should be no liability without fault”). 

161. Basic cost-benefit analysis would dictate this conclusion. The IRB would risk financial 
liability by inappropriately waiving parental consent. In contrast, if the IRB inappropriately 
required parental consent, the IRB would suffer no loss (even though the public might be 
deprived of useful research). One might argue that this tendency to err on the side of requiring 
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themselves to liability from the other direction by not giving researchers a 
fair shake.” Researchers whose projects were arbitrarily denied approval 
might sue for breach of contractual requirements of good faith, or in the case 
of public universities, violation of First Amendment academic freedom 
rights or Fourteenth Amendment procedural due process.’ 

Although the theory of liability here would be more attenuated than in 
an action by an injured research subject against an IRB, its mere existence 
should induce thorough documentation of all IRB decisions to avoid even 
the appearance of arbitrariness. In fact, one recent case from Minnesota 
demonstrates the need for universities to be on guard. In Halikas v. 
University of Minnesota,"“* Dr. Halikas applied to the University of 
Minnesota’s IRB for authority to conduct medical experiments on human 
subjects." Informed consent mechanisms in the proposed experiments 
were, at best, marginal, because most subjects were drawn from “a 
vulnerable, non-English speaking, largely immigrant, population,”*® and Dr. 
Halikas allegedly used coercive techniques without effective translation” 
or explanation of alternatives.“ Although the IRB initially approved Dr. 
Halikas’s project, it reopened the file and commenced an investigation upon 
receipt of a complaint letter.” Dr. Halikas objected to numerous procedural 
blunders that the IRB committed in its investigation. It issued a press 
release criticizing the project even though it “had not yet formally voted to 
proceed with an investigation.”’” It suspended all of Halikas’s human 


subjects research without giving him a hearing.’”’ The IRB heard testimony 
from witnesses who were allegedly involved in the Halikas study,’” but did 
not give Halikas the opportunity to hear and cross-examine them.’” 
Moreover, the IRB kept no written records of its proceedings.’’* Dr. Halikas 
sued in federal court under 42 U.S.C. § 1983 (1994), alleging violations of 





parental consent would be beneficial in light of the alleged natural tendency of IRB members 
to go easy on their colleagues. 

162. See Halikas v. University of Minn., 856 F. Supp. 1331 (D. Minn. 1994) (researcher seeks 
injunction against IRB’s interference with his study). 

163. Cf. Burnham v. Ianni, 98 F.3d 1007 (8th Cir. 1996); Bunger v. University of Ok. Bd. of 
Regents, 95 F.3d 987 (10th Cir. 1996); Cohen v. San Bernardino Valley College, 92 F.3d 968 (9th 
Cir. 1996); Logan v. Bennington College Corp., 72 F.3d 1017 (2d Cir. 1995). 

164. 856 F. Supp. 1331 (D. Minn. 1994). 

165. See id. at 1332. 

166. See id. at 1336. The subjects were mostly from Southeast Asia. See id. at 1332. 

167. See id. at 1333. 

168. See id. at 1332. 

169. See id. 

170. See id. 

171. See id. at 1332-33. 

172. Halikas claimed that the witnesses actually worked on a different, but similar study and 
that the IRB was confused on this point. See id. at 1333. 

173. See id. 

174. See id. 
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procedural due process, federal regulations, and contractual obligations, and 
seeking injunctive relief against the IRB.’” 

Despite all of the IRB’s gaffes, the district court refused to enjoin it from 
its investigation. The court used broad language to explain its rationale: 


Such an institution has a great—and protectable—interest in assuring 
the integrity and humanity of its research investigations. The IRB is 
the mechanism by which a medical research institution maintains this 
integrity and humanity. 


In this Court’s view, an unwarranted intrusion into the IRB’s 
supervisory efforts would inflict grievous harm upon the University 
and this vital function. Supervision by the IRB protects a vulnerable 
public .... The Court finds that the IRB operated within [applicable] 
procedural limits.’ 


The court also noted that “[aJn IRB proceeding is, simply, not a federal 
criminal prosecution,”’” and thus does not invoke “the full panoply of 
criminal procedural rights.”””* When a professor “conduct|s] his research 
under the aegis of the University and its research-regulatory regime,”’” 
minimal standards of due process will suffice.’®° 

Notwithstanding the Minnesota federal court’s deference to the IRB in the 
face of egregious procedural errors, it would be unwise to assume that other 


courts will not more closely scrutinize IRB action. The very fact that 
Halikas was litigated bespeaks that IRBs should not push the line when 
dealing with recalcitrant researchers. Any researcher whose proposal is 
denied approval by an IRB should be given notice of the reasons and an 
opportunity to respond. The reasons for denial preferably would reference 
specific supporting provisions within 45 C.F.R. pt. 46. 


CONCLUSION 


The bottom line, and the general consensus among those in the field, is 
that the federal regulations are flexible and leave a great deal of discretion 
in the hands of local IRBs on how to handle informed consent for research 
on children subjects." One researcher recently surveyed 183 IRBs 





175. See id. at 1333-34. 

176. See id. at 1334. 

177. See id. at 1336. 

178. See id. 

179. See id. 

180. See id. 

181. See Glantz, supra note 50, at 124. Glantz goes on to say that “when the experimental 
procedure is thought to be ‘beneficial’ there is essentially no restriction on what can be done.” 
Id. at 126. See also Applegate, supra note 48, at 120; MORRISSEY ET AL., supra note 69, at 94 
(“This system has the advantage of . . . permitting each IRB to respond to or reflect the unique 
circumstances of each locale ... IRBs may be highly variable in their composition and policy 
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regarding how they applied the waivers and exemptions discussed above 
and found that there was a “broad spectrum of interpretation” on “whether 
parental consent is required for all research on minors.”*’ For the most 
part, the exemptions and waivers are fluid and overlap with each other. 
When reproductive rights are interconnected with the research, IRBs have 
the strongest argument for waiving parental permission because of the 
constitutional implications.” 

When reproductive rights are not at stake, IRBs should be aware that 
inappropriately waiving parental permission could expose them to liability. 
The chance of liability is greatest in the medical context because of the 
inherent risk posed by physical invasion. In the social science/behavioral 
context, the subject might have a cause of action against the investigator for 
psychic or emotional injury. IRBs should keep in mind the public relations 
aspects, as well as legal implications, when reviewing research that involves 
sensitive issues. IRBs must strike a balance between the social need for 
unfettered research and the need to protect human subjects.** Of course, 
it is possible for an IRB to overemphasize the latter concern; insisting on 
onerous consent requirements for low-risk research does not benefit anyone. 
These concerns are especially relevant for adolescent public health research, 
which is likely to yield skewed results if only teenagers who obtain parental 
consent are included as subjects. 

IRBs can best protect themselves (and researchers) legally by adhering to 
the HHS regulations, making well-reasoned decisions about exemptions and 
waivers, and keeping meticulous records about why they acted as they did. 





definition.”). But cf. T.D. v. New York State Office of Mental Health, 650 N.Y.S.2d 173, 189 
(1996) (holding New York state regulations of IRBs unconstitutional because, inter alia, they 
“were drafted to provide maximum flexibility in the assessment of capacity” to give consent, 
and they gave “the IRB . . . complete discretion in designating . . . who will make the 
assessment”). The New York State Office of Mental Health court felt that this broad discretion 
undermined subjects’ constitutional rights. See id. at 194. 

182. Kathleen A. Mammel & David A. Kaplan, Research Consent by Adolescent Minors and 
Institutional Review Boards, 17 J. OF ADOL. HEALTH 323, 327 (1995). 

183. See supra note 104 and accompanying text (citing U.S. Supreme Court decisions on the 
constitutional aspects of requiring parental consent for abortion or dispensation of 
contraception). Consistent with this proposition, Mammel and Kaplan reported that according 
to their survey results, the research protocol for which the highest proportion of IRBs (78%) 
responded that they would waive parental consent was a study on the emotional support 
available to fourteen to eighteen year olds about to undergo abortions without parental 
involvement. See id. at 325-326. 

184. “The central problem [lies] in the inherent conflict between the subject's interest and 
the researcher’s quest for new information.” Robertson, supra note 113, at 487; see also 
Comment, supra note 112, at 273 (suggesting “an assessment of the possible deterrent effect of 
{liability’s) additional cost factor upon the availability of funds for needed research” and 
predicting that tort law “will not resolve the dilemma of society’s needing research while at the 
same time requiring due legal protection for both experimenter and subject”); cf. Saver, supra 
note 2, at 211-12 (“At one end of the spectrum are firmly held beliefs about individualism and 
patient autonomy .... Countervailing considerations include the societal benefits gained by 
systematic testing of medical technologies . . . .”). 
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After all, even if a research subject is injured in an experiment for which 
parental permission was waived, the IRB was not negligent if it had 
reasonable grounds on which it based that waiver. By fully taking into 
account and understanding all of the subtleties and intricacies of 45 C.F.R. 
pt. 46 and Subpart D, IRBs can most effectively carry out their mission of 
ensuring adequate protection for children subjects without jeopardizing 
valuable and innovative research.” 





185. “[A]ll IRBs, under HHS regulations, are given comfortable latitude for carrying out their 
duties; duties that can be responsibly discharged by anyone generally familiar with the rules 
and endowed with a healthy degree of common sense.” E.L. Pattulo, Institutional Review Boards 
and Social Research: A Disruptive, Subjective Perspective, in NIH READINGS ON THE PROTECTION 
OF HUMAN SUBJECTS IN BEHAVIORAL AND SOCIAL SCIENCE RESEARCH 10, 17 (Joan E. Seiber ed., 
1984). 
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